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The  Legislative  Audit  Conmittee 
of  the  Montana  State  Legislature: 

Herein  transmitted  is  our  sunset  performance  audit  of  the  Montana 
State  Banking  Board.   The  audit  was  conducted  in  response  to  the  1977 
sunset  law,  which  terminates  the  board  on  July  1,  1979.   The  intent  of 
the  audit  was  to  determine  the  need  for  state  board  administration  of 
the  chartering  process. 

The  audit  focused  upon  the  six  questions  of  the  sunset  law  and 
includes  an  examination  of  board  operations.   It  does  not  encompass  a 
review  of  the  board's  financial  transactions  or  overall  compliance  with 
state  laws. 

There  are  no  formal  recommendations  in  the  report  since  the  re- 
sponsibility for  such  recommendations  lies  with  the  Legislative  Audit 
Committee.   Nevertheless,  we  discussed  the  contents  of  the  report  with  a 
large  number  of  individuals  and  organizations,  including  the  director  as 
well  as  the  administrator  of  the  financial  division  of  the  Department  of 
Business  Regulation,  members  of  the  State  Banking  Board,  and  the  Governor's 
Office  of  Budget  and  Program  Planning.   A  draft  of  the  report  was  also 
circulated  to  representatives  of  the  Montana  Bankers  Association,  the 
Independent  Bankers  Association  and  the  American  Bankers  Association  and 
their  comments  were  considered  in  the  finalization  of  the  report. 

We  wish  to  express  our  appreciation  to  the  members  of  the  board  and 
to  the  director  of  the  department  and  his  staff  for  the  assistance  they 
provided  during  the  audit.   We  also  wish  to  thank  other  members  of  the 
banking  profession  for  assistance  they  gave  us. 


Respectfully  submitted, 

Morris  L.  Brusett,  C.P.A. 
Legislative  Auditor 
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OFFICE  OF  THE  LEGISLATIVE  AUDITOR 

SUNSET  PERFORMANCE  AUDIT  OF  THE 

STATE  BANKING  BOARD, 

DEPARTMENT  OF  BUSINESS  REGULATION 

SUMMARY 

Montana's  1977  Legislature  passed  Senate  Bill  162  as  Chapter 
562,  Laws  of  Montana,  1977.   The  law,  conunonly  referred  to  as  the 
"sunset  law,"  terminates  numerous  regulatory  boards  and  agencies 
and  specifically  calls  for  a  performance  audit  of  each  agency 
prior  to  scheduled  termination.   The  sunset  law  terminates  the 
State  Banking  Board  on  July  1,  1979.   This  performance  audit  is 
in  response  to  the  legal  requirement  for  review  of  the  board 
prior  to  termination. 

Chapter  I  (page  1)  introduces  the  report  by  explaining  the 
objectives  and  intent  of  sunset  legislation,  the  six  questions 
which  relate  to  the  need  for  state  regulation  and  activities  of 
the  state  directed  toward  meeting  that  need,  and  the  scope  of  our 
audit. 

Chapter  II  (page  5)  provides  a  background  on  the  bank  chartering 
and  regulatory  system  nationally  and  in  Montana  and  a  brief 
history  of  regulatory  development.   The  chapter  also  presents  an 
explanation  of  the  relationship  between  federal  and  state  chartering 
agencies  (page  13).   Included  is  a  short  history  of  the  board's 
financial  operations  (page  22)  and  an  explanation  of  its  operating 
objectives  (page  16). 

Chapter  III  (page  23)  addresses  the  need  for  state  regula- 
tion of  the  bank  charter  process  in  view  of  actual  or  potential 
harm  to  the  public.   Three  questions  are  answered — (1)  Would 


S-1 


the  absence  of  regulation  significantly  harm  and  endanger  the 
public's  health,  safety,  or  welfare;  (2)  Is  there  a  reasonable 
relationship  between  the  exercise  of  the  state's  police  power 
and  the  protection  of  the  public's  health,  safety,  and  welfare; 
and  (3)  Are  all  facets  of  the  regulatory  process  designed  solely 
for  the  purpose  of,  and  have  as  their  primary  effect,  the  protec- 
tion of  the  public. 

In  answer  to  the  first  question,  we  conclude  (page  33)  that 
the  public  is  ultimately  protected  from  economic  harm  by  the 
state  chartering  process  and  the  state  requirement  that  banks 
in  Montana  have  deposit  insurance  through  the  U.S.  Federal  Deposit 
Insurance  Corporation. 

The  second  question  relates  to  whether  the  current  activities 
of  the  board  are  sufficient  to  protect  the  public  from  potential 
harm  addressed  in  the  first  question.   In  this  regard,  we  conclude 
that  the  board  procedures  and  specific  requirements  such  as  FDIC 
insurance  reasonably  protect  the  public  from  economic  harm  that 
might  occur  from  bank  failure  (page  36) . 

The  third  question  considers  the  possibility  that  many  regu- 
latory activities  may  be  more  related  to  protecting  the  interests 
of  the  industry  rather  than  the  public's  health,  safety,  and  wel- 
fare.  We  conclude  that  there  are  facets  that  are  not  designed 
and  operated  solely  to  protect  the  public  (page  39) .   There  are 
inconsistencies  between  the  requirement  for  a  special  board  and 
charter  for  banks  but  not  for  state  credit  unions  and  savings  and 
loan  institutions  offering  similar  services  to  the  public.   The 
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board  generally  conducts  its  hearings  on  bank  charters  in  Helena 
which  is  not  conducive  to  public  participation. 

Chapter  IV  (page  40)  addresses  two  questions — Does  the  regu- 
lation have  the  effect  of  directly  or  indirectly  increasing  the 
cost  of  goods  or  services;  and  is  the  increase  in  cost  more 
harmful  to  the  public  than  the  harm  which  could  result  from  the 
absence  of  regulation?   Various  regulation  costs  are  identified 
and  measured  when  feasible.   Generally,  the  costs  of  regulation 
by  the  board  appear  to  be  insignificant.   We  conclude  that  reg- 
ulation results  in  only  minimal  costs  and  that  probable  costs 
under  total  deregulation  would  also  not  be  significant  to  individual 
members  of  the  public  as  long  as  there  was  Federal  Deposit  Insurance. 

Chapter  V  (page  49)  addresses  the  sixth  and  final  question — 
Is  there  another  less  restrictive  method  of  regulation  available 
which  could  adequately  protect  the  public?   The  report  discusses 
the  present  form  of  regulation  used  in  Montana,  a  more  intensive 
regulation  alternative,  and  other  less  restrictive  alternatives 
which  are  available  including  no  regulation  (page  58) .   Included 
is  a  decision  table  designed  to  aid  the  Legislative  Audit  Committee 
in  recommending  the  regulatory  alternative  most  appropriate  for 
Montana  (page  61) . 
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Chapter  I 
INTRODUCTION 

This  sunset  performance  audit  addresses  the  need  for  state 
regulation  of  the  bank  authorization  process  as  prescribed  by 
law  and  implemented  by  the  State  Banking  Board — a  state  board 
attached  to  the  Department  of  Business  Regulation.   The  State 
Banking  Board  (hereinafter  referred  to  as  the  board),  is  the  sole 
state  agency  responsible  for  making  final  determinations  upon 
applications  seeking  authorization  for  new  state  banks  as  well  as 
applications  for  mergers,  consolidation,  or  relocation  of  existing 
banks.   The  authorization  process  for  new  banks  is  referred  to  as 
"chartering. " 

The  board  administers  a  regulatory  function  of  state  government 
only  insofar  as  it  is  the  only  state  agency  with  the  power  to 
grant  or  deny  authorization  for  the  foregoing  changes  in  the 
banking  industry  in  Montana.   No  other  regulatory  function  is 
exercised  by  the  board. 
REPORT  OBJECTIVES 

The  1977  Legislature  passed  a  law  terminating  numerous  regu- 
latory boards  and  agencies,  including  the  State  Banking  Board. 
This  law,  commonly  referred  to  as  the  "sunset  law,"  requires  the 
Legislative  Audit  Committee  to  conduct  a  performance  audit  of 
each  terminated  agency.   The  performance  audit  must  review  the 
need  for  each  regulatory  board/agency  and  the  Legislative  Audit 
Committee  must  offer  recommendations  for  reestablishment,  modifica- 
tion, or  termination  of  the  agency  in  question. 
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In  defining  legislative  intent,  the  sunset  law  states  that, 
by  requiring  periodic  evaluation  in  the  form  of  a  performance 
audit,  the  legislature  will  be  in  a  better  position  to  ensure 
that  government  is  responsive  to  citizens'  needs.   The  sunset  law 
terminates  the  board  on  July  1,  1979.   This  sunset  performance 
audit  is  in  response  to  the  legal  requirement  for  review  prior  to 
board  termination. 
REPORT  ORGANIZATION 

The  sunset  law  requires  the  thorough  examination  of  the 

following  questions  during  the  conduct  of  the  performance  audit: 

"(a)  Would  the  absence  of  regulation  significantly  harm  or 
endanger  the  public  health,  safety,  or  welfare? 

(b)  Is  there  a  reasonable  relationship  between  the  exercise 
of  the  state's  police  power  and  the  protection  of  the  public 
health,  safety,  or  welfare? 

(c)  Is  there  another  less  restrictive  method  of  regulation 
available  which  could  adequately  protect  the  public? 

(d)  Does  the  regulation  have  the  effect  of  directly  or 
indirectly  increasing  the  costs  of  any  goods  or  services 
involved  and,  if  so,  to  what  degree? 

(e)  Is  the  increase  in  cost  more  harmful  to  the  public  than 
the  harm  which  could  result  from  the  absence  of  regulation? 

(f)  Are  all  facets  of  the  regulatory  process  designed 
solely  for  the  purpose  of  and  have  as  their  primary  effect 
the  protection  of  the  public?" 

Chapter  I  is  introductory,  providing  a  summarization  of  the 
objectives,  organization,  and  scope  of  the  report. 

Chapter  II  presents  background  information  on  the  national 
and  state  bank  regulatory  system,  the  relationship  between  bank- 
ing authorities,  and  state  bank  regulation  in  other  jurisdictions. 
The  chapter  also  includes  information  on  the  board's  goals, 
objectives,  organization,  staffing,  and  funding. 


^  Senate  Bill  162,  Chapter  562,  Laws  of  Montana,  1977,  and 
codified  as  Title  82,  Chapter  46,  R.C.M.  19A7. 
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Chapter  III  addresses  three  questions  as  required  by  the 
sunset  law.   The  first  question  is  whether  the  absence  of  regu- 
lation by  the  state  would  harm  the  public.   This  question  is 
answered  through  an  analysis  of  the  national  and  state  bank 
chartering  system  and  the  regulatory  process  of  the  State  Banking 
Board. 

The  second  question  in  Chapter  III  is  whether  there  is  a 
reasonable  relationship  between  the  use  of  the  state's  police 
power  in  board  regulation  of  state  bank  charters  and  the  protec- 
tion of  the  public's  health,  safety,  or  welfare.   Our  answer  to 
this  question  is  based  upon  a  review  of  the  need  for  the  board  in 
conjunction  with  the  existing  chartering  and  bank  supervision 
functions  exercised  by  national  authorities  and  the  department. 

The  third  question  in  Chapter  III  is  whether  all  facets  of 
the  regulatory  process  are  designed  solely  for  the  protection  of 
the  public.   Within  this  section,  we  review  several  relevant 
facets  of  the  bank  chartering  process  in  the  state. 

Chapter  IV  considers  two  additional  questions  posed  by  the 
sunset  law.   First,  does  state  regulation  of  bank  charters  have 
the  effect  of  directly  or  indirectly  increasing  costs  to  the 
public?   Second,  are  such  increases  more  harmful  than  the  poten- 
tial harm  which  could  result  from  no  regulation? 

Chapter  V  encompasses  the  sixth  and  final  question  posed  by 
the  sunset  law:   Is  there  a  less  restrictive  alternative  method 
of  regulation  which  would  adequately  protect  the  health,  safety, 
or  welfare  of  the  public?   Alternatives  are  proposed  and  discussed 
as  they  relate  to  bank  charter  regulation  in  Montana. 
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SCOPE  OF  THE  AUDIT 

This  performance  audit  primarily  addresses  the  need  for 
state  regulation  of  the  bank  chartering  process.   It  focuses 
upon  the  six  questions  posed  in  the  sunset  law  and  includes 
an  examination  into  the  effectiveness  of  the  operations  of  the 
board.   It  does  not  encompass  an  overall  review  of  the  necessity 
for  state  bank  charters,  the  dual  banking  system,  or  state  super- 
vision of  banks. 

It  also  does  not  encompass  a  review  of  the  financial  trans- 
actions of  the  board  or  of  the  board's  overall  compliance  with 
state  laws. 
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Chapter  II 
BACKGROUND 
Banking  in  Montana  began  more  than  20  years  before  Montana 
became  a  state.   The  first  permanent  bank  was  opened  in  Virginia 
City  in  1864  and  in  1866  the  first  national  bank  charter  in  the 
state  was  issued  to  a  bank  located  in  Helena.   The  number  of 
banks  increased  rapidly  as  new  gold  discoveries  were  made  and  by 
1885,  four  years  before  statehood,  there  were  20  banks  in  the 
territory. ^ 

Initially  banks  served  primarily  as  a  depository  and  exchange 
for  gold  and  silver.   As  time  progressed,  the  nature  of  banking 
changed  substantially  and  banking  became  more  complex.   Neverthe- 
less, the  basic  concept  of  banking  remains  the  same,  i.e.,  banks 
are  organized  specifically  for  the  purpose  of  receiving  and 
holding  money  on  deposit  for  others. 

The  banking  system  consists  of  several  different  types  of 
banks  which  may  be  authorized  or  chartered  and  supervised  by 
either  national  or  state  banking  authorities. 

There  are  two  general  classes  of  banks — national  banks  and 
state  banks.   National  banks  are  authorized  or  chartered  by  a 
federal  agency — the  U.S.  Comptroller  of  the  Currency,  an  agency 
of  the  U.S.  Department  of  the  Treasury  which  operates  under 
federal  laws.   In  contrast,  state  banks  are  authorized  or  chartered 
by  state  agencies  in  each  of  the  50  states.   The  distinction 
between  these  two  classes — national  banks  and  state  banks — is 


^  Patricia  P.  Douglas,  Banking  in  Montana,  Montana  Business 
Quarterly,  Spring  1971. 
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important  since  this  report  focuses  primarily  on  the  need  for 
state  authorization/chartering  of  state  banks  by  the  State  Bank- 
ing Board,  an  agency  of  Montana  state  government. 

Banks  are  generally  divided  into  the  following  categories: 
(a)  commercial  banks,  (b)  savings  banks,  (c)  trust  companies,  and 
(d)  investment  companies.    Although  the  department  has  regulatory 
authority  over  all  four  categories  of  banks  there  are  no  state 
chartered  savings  banks  or  investment  companies  in  the  state  and 
only  three  state  chartered  trust  companies.   Consequently,  as  a 
practical  matter  the  board  has  only  exercised  authorization/charter- 
ing authority  over  the  two  categories — commercial  banks  and  trust 
companies.   Consequently,'  the  main  issue  of  this  report  is  the 
authorization/chartering  of  commercial  banks  by  the  board. 
THE  BANK  REGULATORY  SYSTEM 

The  concept  of  commercial  bank  regulation  can  be  divided 
into  two  functions:   the  authorization/chartering  of  new  banks  or 
the  merger,  consolidation,  or  relocation  of  existing  banks;  and 
the  day-to-day  supervision  of  banks.   In  both  instances,  there  is 
a  complex  system  of  federal-state  authorities  involved  in  the 
authorization/chartering  and  day-to-day  bank  supervision  processes. 
The  result  of  these  processes  is  what  is  commonly  referred  to  as 
the  "dual  banking  system."   That  is,  both  federally  chartered  and 
state  chartered  banks  operating  under  separate  and  distinct 
federal  and  state  banking  laws. 


^  Section  5-102,  R.C.M.  1947, 
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There  are  basically  four  bank  regulatory  authorities: 

1.  The  U.S.  Comptroller  of  the  Currency — an  agency  of  the 
U.S.  Department  of  Treasury. 

2.  The  Federal  Reserve  System — an  independent  federal 
agency. 

3.  The  Federal  Deposit  Insurance  Corporation — also  an 
independent  federal  agency. 

4.  The  banking  authorities  of  each  state. 
Comptroller  of  the  Currency 

The  U.S.  Comptroller  of  the  Currency  (referred  to  as  the 
Comptroller)  is  the  only  federal  agency  empowered  to  authorize  or 
charter  banks  under  federal  law.   It  was  created  by  Congress  in 
1863.   Banks  having  federal  charters  operate  entirely  under  fed- 
eral banking  laws  and  are  referred  to  as  "national  banks."   Comp- 
troller approval  is  required  for  conversion  of  state-chartered 
banks  into  national  banks,  consolidation  or  mergers  of  banks 
where  the  resultant  bank  is  a  national  bank,  and  the  establish- 
ment of  branches  by  national  banks. 

The  Comptroller  also  exercises  general  supervision  over  the 
operations  of  national  banks  through  the  promulgation  of  rules 
and  regulations  and  the  on-site  examination  of  national  banks. 
These  examinations  are  made  by  approximately  2,000  bank  examiners 
working  in  14  regions.   The  examinations  appraise  the  financial 
condition  of  the  bank,  the  soundness  of  its  operations,  the 
quality  of  its  management,  and  its  compliance  with  laws,  rules, 
and  regulations.   As  of  December  31,  1977,  there  were  56  national 
banks  in  Montana  geographically  dispersed  in  42  communities 
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around  the  state.   The  number  and  location  of  national  banks  are 
depicted  in  Appendix  I. 

The  Federal  Reserve  System 

The  Federal  Reserve  System  (FRS)  was  created  by  Congress  in 
1913.   It  is  the  central  bank  of  the  United  States  and  is  primarily 
responsible  for  the  setting  of  national  monetary  policy.   As  a 
central  bank,  it  performs  functions  such  as  the  transfer  of 
funds,  handling  of  federal  government  deposits  and  debt  issues, 
supervision  and  regulation  of  member  banks,  and  is,  in  effect,  a 
bank  for  banks. 

The  FRS  consists  of  12  Federal  Reserve  banks  and  25  branch 
Federal  Reserve  Banks  in  various  locations  around  the  country. 
One  of  the  branch  banks  is  located  in  Helena.   The  FRS  also  con- 
sists of  a  large  number  of  commercial  banks  which  are  "members" 
of  the  FRS.   All  national  banks  (chartered  by  the  Comptroller) 
are  members  of  the  FRS,  while  state-chartered  banks  can  volun- 
tarily join  the  FRS.   Banks  in  this  latter  group  are  referred  to 
as  "state  member"  banks. 

The  FRS  has  jurisdiction  over  the  admission  of  state-chartered 
banks  to  the  FRS  as  well  as  jurisdiction  over  the  termination  of 
membership,  establishment  of  branches,  and  the  approval  of  mergers 
and  consolidations  by  such  state-member  banks.   The  FRS  also  has 
the  authority  to  issue  cease  and  desist  orders  and  suspend  bank 
officers  and  the  operations  of  member  banks  in  the  event  violations 
of  law  or  unsafe  or  unsound  banking  practices  are  discovered  by 
federal  bank  examiners,  of  whom  there  are  700  located  in  the  12 
FRS  regions. 
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As  of  December  31,  1977,  there  were  101  Federal  Reserve 
System  member  banks  in  Montana  geographically  dispersed  in  88 
communities  around  the  state.   Fifty-six  of  these  banks  are 
national  banks,  while  the  remaining  45  banks  are  state-member 
banks.   That  is,  they  are  state  chartered  banks  which  have 
voluntarily  joined  the  FRS.   The  location  and  number  of  FRS  banks 
are  depicted  in  Appendix  I. 

The  Federal  Deposit  Insurance  Corporation 

The  Federal  Deposit  Insurance  Corporation  (FDIC)  was  estab- 
lished by  Congress  in  1933.   The  FDIC  has  14  regional  offices  of 
which  the  Minneapolis  office  has  jurisdiction  over  the  banks  in 
Montana. 

The  purpose  of  the  FDIC  is  to  promote  and  preserve  public 
confidence  in  banks  and  to  protect  the  money  supply  through  in- 
surance for  bank  deposits.   Banks  insured  by  the  FDIC  may  be  both 
national  and  state  banks.   Such  banks  are  referred  to  as  "insured 
banks."   Among  its  powers,  the  FDIC  has  the  authority  to  insure 
both  national  and  state  banks,  examine  insured  banks  (using  1,700 
examiners  in  14  regions),  issue  cease  and  desist  orders,  remove 
bank  officers  and/or  terminate  the  insurance  of  insured  banks  in 
conjunction  with  specific  violations  or  practices  involving 
personal  dishonesty  and  unsafe  and  unsound  banking  practices. 
State  banks  apply  directly  to  the  FDIC  for  FDIC  insurance.   The 
FDIC  insures  national  banks  and  state--FRS  banks  on  the  basis  of 
certifications  made  by  the  Comptroller  and  the  FRS.   These  certi- 
fications address  the  prerequisites  for  insurance  prescribed  by 
the  Federal  Deposit  Insurance  Act. 
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All  national  banks  are  required  by  federal  law  to  have  FDIC 
insurance.   In  addition,  all  state-chartered  banks,  which  are 
members  of  the  FRS,  are  also  required  by  federal  law  to  have  FDIC 
insurance  as  a  prerequisite  for  membership  in  the  FRS.   While 
FDIC  insurance  is  optional  for  other  state-chartered  banks  (which 
are  not  members  of  the  FRS) ,  some  state  bank  authorities  require 
FDIC  insurance  as  a  prerequisite  for  a  state  charter.   In  this 
regard,  Montana  requires  all  state-chartered  banks  to  have  FDIC 
insurance  as  a  prequisite  for  a  state  charter.   While  Montana's 
law  (Section  5-1202,  R.C.M.  1947),  leaves  this  as  an  option  for 
state  banks,  the  board  has  adopted  rules  (8-3. 22(6)-S1030,  MAC) 
which  require  FDIC  insurance.   Presently,  FDIC  insurance  protects 
depositors  to  the  extent  of  up  to  $40,000  for  each  individual  or 
business  depositor  and  up  to  $100,000  for  each  deposit  by  govern- 
mental units.   Consequently,  as  a  result  of  both  federal  and 
state  requirements,  every  bank  operating  in  Montana  has  FDIC 
insurance.   This  means  as  of  December  31,  1977,  all  157  banks 
(excluding  Trust  Companies)  operating  in  Montana  in  95  communities 
are  insured  by  the  FDIC.   The  location  and  relative  number  of 
FDIC  insured  banks  (all  banks  in  the  state)  are  depicted  in 
Appendix  I. 

State  Banking  Authorities 

Every  state  regulates  banking  in  one  fashion  or  another — 
either  through  a  state  banking  board  or  through  a  state  banking 
department.   Thirty-one  states,  including  Montana,  have  a  state 
banking  board  while  19  states  do  not  have  such  a  board,  but 
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rather  regulate  banking  through  a  state  department.   The  variation 
in  states  are  depicted  in  Appendix  II. 

The  state  bank  chartering  powers  in  other  states  are  also 
divided:   the  authority  to  issue  state  bank  charters  is  vested  in 
a  state  banking  board,  such  as  Montana,  in  only  14  states,  including 
Montana.   In  the  remaining  36  states,  the  ultimate  power  to  issue 
state  charters  is  either  vested  exclusively  with  a  state  department 
as  is  true  in  31  states  or  with  a  variation  of  combined  authorities 
as  is  the  case  in  the  remaining  5  states.   The  variations  among 
the  states  are  shown  in  Appendix  II. 

Similarly,  the  overall  authority  to  supervise  or  regulate 
state  banks  is  diverse  among  the  states.   As  previously  mentioned, 
the  powers  of  the  board  in  Montana  are  limited  to  the  approval/ 
disapproval  of  state  bank  charters  and  mergers,  consolidations 
and  relocations.   In  contrast,  the  state  banking  boards  in  some 
other  states  have  more  extensive  regulatory  and  supervisory 
powers,  such  as  the  promulgation  of  rules  and  regulations,  issu- 
ance of  cease  and  desist  orders,  removal  of  officers,  the  setting 
of  interest  rates,  and  the  changing  of  reserve  requirements.   The 
states  where  the  state  banking  board's  power  is  limited  to  the 
approval  or  disapproval  of  state  bank  charters  are  shown  in 
Appendix  II  which  also  depicts  the  chartering  authority  in  the 
various  states. 

Montana  appears  to  have  much  in  common  with  the  other  states 
in  terms  of  bank  regulation  and  supervision.   A  comparison  of 
various  regulation  and  supervisory  functions  in  the  states  is 
shown  in  Appendix  III. 
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RELATIONSHIP  BETWEEN  BANK  REGULATORY  AGENCIES 

As  is  evident  in  the  preceding  discussion,  the  supervision 
and  regulation  of  banks  is  a  complex  system  of  seemingly  over- 
lapping and  redundant  authority  dispersed  among  three  federal 
agencies  and  each  of  the  states.   While  there  is  some  redundancy 
and  overlapping  authority  in  some  areas,  the  responsibilities, 
with  respect  to  bank  chartering,  are  clearly  delineated.   The 
jurisdiction  of  the  various  regulatory/ supervisory  agencies  are 
depicted  in  Illustration  2-1. • 

As  is  evident  in  Illustration  2-1,  only  two  agencies  (the 
Comptroller  of  the  Currency  and  the  state  bank  authority)  charter 
banks.   While  the  chart  indicates  duplication  in  the  examination 
and  supervision  of  the  banks,  the  duplication  that  does  exist  is 
based  upon  a  complex  system  of  limited  formal  and  informal  infor- 
mation sharing  and  working  relationships  which  exist  among  federal 
and  state  bank  regulatory/supervisory  agencies.   The  nature  and 
extent  of  this  duplication  is  analyzed  in  greater  detail  in 
Chapter  III. 
EVOLUTION  OF  THE  BOARD 

The  first  law  governing  banks  in  Montana  was  enacted  in  1887 
primarily  to  facilitate  taxation  rather  than  to  supervise  the 
operation  of  banks.   The  first  law  establishing  bank  supervision 
and  chartering  was  enacted  in  1895,  and  in  1915  the  State  Banking 
Department  and  the  State  Superintendent  of  Banks  were  established 
by  the  legislature.   While  there  were  some  amendments  in  the  next 
few  years,  the  major  change  in  the  state  banking  laws  came  in 
1927  when  an  entirely  new  banking  code  was  enacted  by  the  legis- 
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Source:   Developed  by  the  Office  of  the  Legislative  Auditor. 

Illustration  2-1 
lature.   This  code  continued  in  existence  relatively  unchanged  in 
substance  until  1971,  and  in  particular,  1973,  when  the  State 
Banking  Board  was  established  by  the  legislature.   In  1971,  the 
Executive  Reorganization  Act  established  the  state  Department  of 
Business  Regulation.   The  function  of  bank  chartering  and  super- 
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vision  remained  essentially  the  same — with  the  director  of  the 
new  department  who  was  ex  officio  the  Superintendent  of  Banks. 
That  is,  the  final  decision  to  grant  or  deny  state  bank  charters 
rested  with  the  state  Department  of  Business  Regulation,  and 
specifically  with  the  director  of  the  department  who  was  also  the 
ex-officio  State  Superintendent  of  Banks. 

In  1973,  (Chapter  420,  Laws  of  1973),  the  power  to  grant  or 
deny  state  bank  charters  was  transferred  from  the  state  Department 
of  Business  Regulation  to  the  newly  created  State  Banking  Board. 
The  board  was  also  given  the  power  to  approve  or  disapprove  the 
merger,  consolidation,  or  relocation  of  state  banks;  powers  which 
also  formerly  belonged  to  the  department. 

The  establishment  of  the  board  as  an  independent  chartering 
agency  came  about  as  a  result  of  controversies  surrounding  the 
chartering  process  which  existed  prior  to  the  board's  creation  in 
1973.   There  was  widespread  concern  at  that  time  that  the  state 
bank  chartering  process  was  not  operating  in  an  independent  and 
objective  fashion,  and  that  personal  and  political  factors  were 
unduly  influencing  the  granting  of  state  bank  charters.   The 
change  from  the  departmental  chartering  process  to  a  board  was 
widely  supported  by  the  banking  industry.   In  fact,  members  of 
the  industry  still  have  a  general  aversion  to  one  individual 
controlling  the  chartering  process. 

As  a  part  of  our  review,  we  surveyed  all  the  banks  in  the 
state  with  respect  to  a  number  of  issues.   One  of  the  questions 
we  asked  the  banks  was  whether  they  favored  the  chartering  arrange- 
ment which  preceded  the  board  in  1973.   The  respondents  overwhelm- 
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ingly  opposed  the  pre-1973  arrangement:   95  percent  of  the  state 
banks  favored  the  present  board-process  while  only  5  percent 
favored  the  Superintendent  of  Banks  process.   Similarly,  94 
percent  of  national  banks  in  the  state  favored  the  present  board 
process  and  only  6  percent  favored  the  Superintendent  of  Banks 
process.   Many  of  the  responses  included  general  allegations  that 
the  previous  system  of  state  bank  chartering  was  too  subjected  to 
political  and  personality  factors.   Consequently,  there  is  no 
doubt  that  the  industry  views  the  board  as  a  better  alternative 
than  the  prior  department  procedure  where  one  individual  controlled 
the  charter  process. 

The  effect  of  the  board  is  also  demonstrated  by  the  fact 
that  prior  to  the  board's  creation  in  1973,  there  were  four  court 
cases  involving  state  bank  charters.   The  cases  occured  in  the 
period  1969-1973.   The  department  was  overruled  in  two  of  the 
cases  and  was  ordered  by  the  court  to  grant  charters  previously 
denied.   Since  the  board's  creation,  only  one  court  case  has 
occurred  and  the  court  upheld  the  board's  approval  of  a  new 
charter. 

Overall,  the  concensus  seems  to  be  that  the  present  board 
chartering  process  is  a  better  way  of  issuing  state  bank  charters 
in  contrast  to  what  existed  before — chartering  by  the  Superintendent 
of  Banks.   There  now  seems  to  be  general  agreement  from  our 
survey  of  bankers  and  discussion  with  those  in  the  banking  industry, 
that  the  board  makes  sound  and  independent  chartering  decisions. 
BOARD  GOALS,  OBJECTIVES,  AND  OPERATIONS 

The  sunset  law  required  each  board/agency  under  review 
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during  the  biennium  to  delineate  its  goals  and  objectives  by 

September  1,  1977.   The  board  has  not  formally  formulated  its 

goals  and  objectives.   The  sunset  law  also  requires  each  board/agency 

to  link  its  expenditures  to  its  objectives  and  the  anticipated 

outcome  of  its  program.   The  board  has  not  done  this  either. 

The  director  of  the  department  provided  us  with  the  following 

statement  about  the  board's  objectives: 

"The  objectives  of  the  regulation  by  the  Banking  Board  on 
the  granting  of  bank  charters  are  to  preserve  a  sound  banking 
industry  and  to  allow  expansion  of  that  industry  which 
appears  to  serve  the  public's  convenience  and  advantage  and 
will  not  be  detrimental  to  the  industry  as  a  whole." 

The  foregoing  statement  reflects  two  major  elements:   (1) 
preserve  a  sound  banking  industry,  and  (2)  allow  expansion  to  the 
extent  necessary  to  serve  the  public  and,  at  the  same  time, 
protect  the  industry. 

The  board  carries  out  its  function  primarily  through  hear- 
ings.  Those  seeking  to  establish  a  new  bank  file  a  detailed 
application  with  the  department  on  behalf  of  the  board.   The 
application  must  be  accompanied  by  a  nonrefundable  application 
fee  of  $1,500 — a  fee  set  administratively  by  the  board  under  its 
rule-making  authority.   This  application  is  the  initial  step  in 
the  board's  chartering  process.   Subsequent  to  receipt  of  the 
application,  the  board  conducts  a  public  hearing  to  consider  the 
application.   These  hearings  are  generally  held  in  Helena. 
During  the  hearings,  the  organizers  of  the  bank  present,  in 
detail,  the  information  and  data  they  have  assembled  in  support 
of  their  applications.   Opponents  of  the  application  are  given  an 
opportunity  to  testify  at  the  hearing  and  additional  hearings  are 
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held  if  necessary.   In  addition  to  the  information  presented  in 
the  application  and  investigative-type  information  at  the  hearing, 
the  board  receives  from  the  department  information  about  the 
character  and  reputation  of  the  persons  affiliated  with  the 
proposed  new  bank.   Based  on  all  of  this  information,  the  board 
votes  on  the  application  and  either  grants  or  denies  it. 

One  major  element  of  the  board  objectives  furnished  us  by 
the  director  is — to  preserve  a  sound  banking  system.   As  evidence 
that  this  objective  is  being  met,  the  director  of  the  department 
advised  us  that  "Montana  has  not  had  a  bank  failure  nor  have 
depositors  in  Montana  banks  suffered  any  losses  since  the  depression 
era."   According  to  the  director,  the  only  bank  closure  in  the 
past  four  decades  was  due  to  embezzlement  and  the  resultant  lack 
of  management,  rather  than  insolvency.   Even  in  this  case,  the 
assets  and  depositor  liabilities  were  assumed  by  a  neighboring 
bank.   Overall,  the  director  characterized  the  current  condition 
of  Montana  banks  as  being  sound  and  successful.   According  to  the 
director,  banks  chartered  during  the  past  25  years  have  been 
successful  and  many  have  done  exceedingly  well. 

In  contrast,  nationally  there  have  been  recent  bank  failures. 
For  example,  during  1976,  16  banks  failed  in  other  jurisdictions — 
the  most  at  any  time  since  the  1930s.   The  rate  of  bank  failures 
in  other  jurisdictions  during  recent  times  is  depicted  in  Illustra- 
tion 2-2.   As  previously  mentioned,  there  were  no  bank  failures 
in  Montana  during  this  period. 
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Illustration  2-2 

The  second  major  element  in  the  board's  objective  is — to 

allow  expansion  to  serve  the  public  while  protecting  the  industry. 

Since  the  inception  of  the  board,  8  new  applications  for  charters 

have  been  approved  by  the  board.   Seven  of  these  charter  approvals 

were  for  new  banks  in  Colstrip,  Sidney,  Lewistown,  Billings  (2) , 

Helena  and  Glasgow  and  one  was  for  a  trust  company  in  Helena. 

Due  to  holdovers  from  preheard  approved  applications,  11  new 

certificates  of  charter  were  actually  issued  during  this  same 

period.   During  the  same  period,  applications  for  three  new  bank 

charters  were  denied  in  Choteau,  Bozeman,  and  Circle.   The  niunber 
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of  new  bank  charter  applications  received,  certificates  issued, 

applications  denied,  withdrawn  applications,  and  pending  applications 

during  the  last  10  years  is  depicted  in  Illustration  2-3. 
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Illustration  2-3 
As  a  result  of  new  charters,  the  number  of  banks  in  Montana 
have  also  increased  in  recent  years.   Nearly  all  of  the  growth  in 
the  number  of  national  banks  has  resulted  from  conversion  of 
state  banks  to  national  banks.   Of  the  eight  new  national  banks 
established  in  the  last  10  years,  seven  were  conversions  and  only 
one  was  a  new  bank.   The  trend  in  the  number  of  state  and  national 
banks  in  Montana  during  the  last  10  years  is  depicted  in  Illustra- 
tion 2-4. 
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supplied  by  the  Department  of  Business  Regulation. 

Illustration  2-4 

BOARD  ORGANIZATION,  STAFFING,  AND  FUNDING 

The  State  Banking  Board  is  composed  of  seven  members  including 
the  director  of  the  department  who  is,  by  law,  the  chairman  of 
the  board.   The  director,  as  chairman,  has  no  vote  on  the  board 
except  to  break  a  tie. 

The  other  six  members  of  the  board  are  appointed  by  the 
Governor  for  three  years  and  no  member  can  serve  more  than  two 
consecutive  terms.   The  composition  of  the  board  must  be  as 
follows: 
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Public  members  3 

Active  Officers  of  State  Banks  2 

Active  Officer  of  National  Bank         1 
The  law  (Section  82A-407,  R.C.M.  1947),  requires  the  appoint- 
ments to  consider  small,  medium,  and  large  banks  and  geographical 
distribution.   At  least  one  banker  member  and  one  public  member 
must  be  from  each  of  Montana's  congressional  districts  and  none 
of  the  public  members  can  be  affiliated  with  any  state  or  national 
bank. 

The  board  is  administratively  supported  by  the  department 
which  provides  administrative  services  for  the  board.   All  board 
members  except  the  chairman  (i.e.,  the  director  of  the  department) 
are  paid  $25  per  day  and  travel  expenses  in  conformance  with 
standard  state  travel  allowances. 

The  fees  collected  by  the  board  in  conjunction  with  charter 
applications  are  deposited  in  the  general  fund.   All  expenses 
incurred  by  the  board  are  borne  by  the  Financial  Division  of  the 
department,  which  is  financed  entirely  by  a  general  fund  appro- 
priation.  The  fees  collected  by  the  board  and  direct  costs  borne 
by  the  department  are  depicted  in  the  following  table. 
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Board  Revenue  and  Direct  Costs  Paid  by  the 
Department  of  Business  Regulation 

Revenue  From       *Board  Direct  Costs  Paid  By  Dept. 
Charter      Personal    Operating 
Fiscal  Year     Applications    Services    Expenses    Travel   Total 

1976-77  $4,500  $1,100  $   49  $1,798  $2,947 

1975-76  2,000  725  992  991  2,708 

1974-75  4,000  900  2,407  1,288  4,595 

1973-74  2,000  575  350  751  1,676 

Source:   Developed  by  the  Office  of  the  Legislative  Auditor  based  on 
data  supplied  by  Department  of  Business  Regulation. 

*These  direct  costs  do  not  include  the  indirect  costs  incurred  by 
the  department  on  behalf  of  the  board. 

Illustration  2-5 

SUMMARY 

The  banking  system  nationally  and  in  Montana  consists  of  two 
classes  of  banks — national  and  state.   National  banks  are  chartered 
by  a  federal  agency,  whereas  state  banks  are  chartered  by  state 
bank  authorities.   The  bank  regulatory  system  is  a  complex  system 
of  relationships  between  federal  and  state  bank  regulatory/ 
supervisory  agencies.   State  banks  in  Montana  are  regulated/super- 
vised by  at  least  two  and  possibly  three  regulatory  agencies. 

While  the  board  was  established  in  1973,  state  chartering  of 
banks  in  Montana  began  as  early  as  1895.   The  board  has  served  as 
an  independent  means  of  granting  or  denying  state  bank  charters 
and  is  widely  supported  by  the  banking  industry.   The  board  is 
comprised  of  seven  members  of  whom  one  is  the  director  of  the  de- 
partment, three  are  public  members,  and  three  are  bankers.   The 
revenue  collected  by  the  board  is  deposited  in  the  general  fund 
and  the  board  expenses  are  paid  fop  and  absorbed  by  the  department. 
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Chapter  III 
THE  RELATIONSHIP  OF  STATE  REGULATION 
TO  THE  PUBLIC'S  HEALTH,  SAFETY,  OR  WELFARE 
This  chapter  addresses  three  questions  posed  by  the  sunset 
law:   Would  the  absence  of  regulation  significantly  harm  or 
endanger  the  public's  health,  safety,  or  welfare?   Is  there  a 
reasonable  relationship  between  the  exercise  of  the  state's 
police  power  and  the  protection  of  the  public's  health,  safety, 
or  welfare?   And,  are  all  facets  of  the  regulatory  process 
designed  solely  for  the  purpose  of  and  have  as  their  primary 
effect,  the  protection  of  the  public? 

In  defining  the  purpose  of  sunset  legislation,  Montana's 
sunset  law  (Section  82-4601,  et  seq.,  R.C.M.  1947),  states  that 
"The  legislature  questions  whether  conditions  causing  the  establish- 
ment of  these  agencies,  programs,  and  rules  have  not  changed  to 
such  an  extent  as  to  remove  the  need  for  some  or  all  of  the 
agencies,  programs,  and  rules."  This  chapter  discusses  whether  a 
public  need  continues  to  exist  in  Montana  for  state  regulation  of 
the  bank  chartering  process  by  the  State  Banking  Board. 
REGULATION  EXERCISED  BY  THE  BOARD 

It  is  important  to  clarify  at  the  outset  that  the  sunset  law 
and  this  report  address  and  encompass  only  the  state  regulation 
of  the  bank  chartering  process.   The  law  does  not  require  an 
evaluation  of  the  need  for  the  "dual  system"  of  banking  or  the 
day-to-day  supervision  of  banks  by  the  state.   As  mentioned 
in  Chapter  I,  these  areas  are  beyond  the  scope  of  the  sunset 
law  and  this  report.   However,  factors  that  affect  the  State 
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Banking  Board  and  the  state  bank  chartering  process  affect  the 
dual  banking  system  as  well.   Presently,  there  are  two  actions 
being  taken  on  a  national  level  which  could  eventually  affect 
the  entire  banking  system.   The  first  is  an  FDIC  commissioned 
study  of  the  relationship  between  state  and  federal  regulation 
of  banks.   The  study  is  being  carried  out  by  a  task  force  of 
consultants  and  banking  personnel  and  will  examine  the  federal- 
state  bank  supervision  relationship  in  seven  states  (New  York, 
Jlassachusetts,  Virginia,  North  Carolina,  Texas,  Kansas,  and 
Utah) .   The  study  is  just  getting  underway  and  will  not  be  com- 
pleted until  some  time  in  1979. 

The  other  area  of  activity  which  could  eventually  affect  the 
banking  system  are  two  U.S.  Senate  bills  which  propose  to  consolidate 
the  various  federal  bank  regulatory/supervisory  agencies  in 
various  ways.   Both  of  these  bills  (S684  and  S2750)  are  currently 
pending  in  congressional  committees.   S684  proposes  to  establish 
a  federal  bank  commission  to  administer  all  federal  banking 
laws — in  other  words,  consolidate  all  federal  bank  regulatory  and 
supervisory  activities.   While  similar  in  some  respects,  the 
other  bill  (S2750)  would  turn  over  FDIC  and  FRS  supervision  of 
state  banks  completely  to  the  state  banking  departments. 

As  is  evident  in  Chapter  II,  the  regulation  and  supervision 
of  banks  ranges  from  the  chartering  of  new  banks  to  the  day-to- 
day supervision  of  existing  banks.   It  is  possible  to  place  all 
types  of  bank  regulation  and  supervision  into  four  categories: 


Based  upon  concepts  and  discussion  in  the  following  report. 
State  Legislative  Research  Council,  An  Analysis  of  Bank  Regulation 
in  South  Dakota,  A  Paper  Prepared  For  the  Sunset  Committee  of  the 
South  Dakota  Legislative  Research  Council,  July  1977. 
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1.  Entry. 

2.  Management. 

3.  Prices. 

4.  Money  creation. 

Entry  regulation  refers  to  the  chartering  process — that  is, 
the  granting  or  denial  of  a  right  to  operate  a  bank.   The  management 
regulation  category  consists  of  the  laws  and  rules  which  govern 
the  day-to-day  operations  of  a  bank.   Price  regulation  refers  to 
the  regulation  exercised  over  interest  and  borrowing  rates  paid 
by  banks,  whereas  money  creation  regulation  encompasses  control 
of  the  money  supply — the  primary  role  of  the  federal  reserve 
system — but  also  an  area  where  the  department  has  some  effect  by 
controlling  the  reserve  requirements  of  state  banks. 

Of  the  four  categories  of  bank  supervision  or  regulation, 
entry  regulation  is  the  only  bank  regulation  exercised  by  the 
board  (other  than  approval/denial  of  applications  for  mergers  or 
consolidations  and  relocations).   Once  the  bank  has  received  its 
certificate  of  charter,  the  board  has  absolutly  no  authority  in 
the  other  three  categories  of  regulation — management,  prices,  or 
money  creation.   Furthermore,  the  board  is  the  only  state  agency 
authorized  by  law  to  control  bank  entry — by  the  granting  or 
denial  of  state  bank  charters. 

The  first  question  that  must  be  addressed  is  would  the 
absence  of  the  state  regulation  of  state  bank  chartering  signifi- 
cantly harm  or  endanger  the  public's  health,  safety,  or  welfare? 

It  is  important  to  note  at  the  outset  that  the  actual  or 
potential  public  harm  encompassed  by  the  regulation  of  bank 
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charters  is  not  of  an  obvious  physical  nature;  that  is,  it  does 
not  involve  the  potential  loss  of  life  or  limb  by  the  public. 
However,  there  may  be  a  question  of  the  public's  welfare,  i.e., 
the  economic  welfare  of  the  public  from  a  financial  loss  stand- 
point.  In  other  words,  would  inappropriate  regulation  of  bank 
charters  by  the  state  result  in  significant  financial  or  economic 
harm  to  the  public?   In  order  to  answer  this  question  it  is 
necessary  to  examine:   (1)  who  grants  bank  charters;  (2)  how 
bank  charters  are  granted;  and  (3)  how  the  charter  processes 
interrelate. 
THE  CHARTER  PROCESS 

As  discussed  in  Chapter  II,  and  shown  in  Illustration  2-1, 
only  two  regulatory  agencies  charter  banks.   The  U.S.  Comptroller 
of  the  Currency  charters  national  banks,  and  state  bank  authorities, 
such  as  the  board,  charter  state  banks.   While  it  has  no  direct 
responsibilities  in  the  chartering  process,  the  FDIC  is  involved 
in  both  the  national  and  state  bank  charter  processes.   EDIC 
insurance  is  a  basic  requirement  for  all  national  banks.   In  the 
chartering  of  a  national  bank,  the  Comptroller  certifies  to 
the  FDIC  that  the  FDIC  criteria  regarding  financial  condition, 
adequacy  of  capital  structure,  convenience  and  needs  of  the 
community,  etc.,  are  met.   Based  upon  this  certification,  the 
FDIC  insures  the  national  bank.   In  the  case  of  state  banks, 
the  board  has  adopted  a  rule  requiring  state  banks  to  have  FDIC 
insurance.   The  board  will  not  grant  a  state  bank  charter  unless 
the  FDIC  has  agreed  to  insure  the  new  bank.   Even  if  FDIC  insurance 
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was  not  a  basic  part  of  the  chartering  process,  it  is  doubtful 
that  a  new  bank  could  succeed  without  such  deposit  insurance, 
particularly  if  potential  customers/depositors  were  aware  of 
the  fact  that  the  bank  either  did  not  have  FDIC  insurance  or 
could  not  get  it.   The  following  illustration  shows  that  all 
banks  in  Montana  are  insured  by  the  FDIC . 

State  of  Montana 
Office  of  the  Legislative  Auditor 

National,  State  and  State  Member  Banks-Insured  by  FDIC 
as  a  Percent  of  All  Commerical  Banks  in  Montana 


STATE  MEMBER  BANKS 

28% 


Source:   Developed  by  the  Office  of  the  Legislative  Auditor, 
Report  of  Condition  supplied  by  the  Department  of 
Business  Regulation. 

Illustration  3-1 
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The  board  may  deny  a  state  bank  charter  even  though  the 
FDIC  would  have  possibly  agreed  to  insure  the  bank.   If  this 
happens,  the  organizers  of  the  new  bank  could  apply  for  a  national 
bank  charter  from  the  Comptroller.   Accordingly,  from  a  technical 
standpoint,  the  board  could  not  prohibit  a  new  bank  from  starting 
in  a  community  so  long  as  the  prospective  bank  has  the  option  of 
seeking  and  obtaining  a  national  charter.   From  a  practical 
standpoint,  however,  this  has  not  happened  in  Montana  insofar  as 
anyone  could  recollect,  i.e.,  no  one  has  been  granted  a  national 
charter  after  being  denied  a  state  charter.   Similarly,  no  bank 
has  been  recently  granted  a  state  charter  after  being  denied  a 
national  charter;  however  this  did  occur  once,  in  1962.   In 
actuality,  the  denial  of  a  charter  by  either  of  the  charter 
agencies  would  undoubtedly  be  based  upon  valid  conditions  which 
would  be  of  concern  to  the  other  chartering  agency.   Accordingly, 
if  one  agency  denied  a  charter — for  valid  reasons — the  other 
agency  would  probably  also  deny  the  charter  for  similar  reasons. 

While  the  processes  are  different  in  some  respects,  the 
end  result — assessment  of  the  need  for  a  new  bank — is  essentially 
the  same. 

Both  the  Comptroller's  and  the  board's  charter  processes 
are  based  upon  extensive  evaluation  of  data  submitted  by  the 
organizers  of  new  banks.   In  the  case  of  the  Comptroller,  specific 
information  and  data  must  be  submitted  in  writing  to  the  Comptroller 
who  initiates  an  evaluation  and  a  field  investigation  within  the 
local  community  of  the  proposed  new  bank  seeking  a  federal  charter. 
The  Comptroller  utilizes  its  field  staff  to  investigate  and 
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validate  the  information  and  data  and  to  generate  additional 
information  necessary  to  evaluate  the  application.   The  final 
decision  regarding  the  granting  of  a  national  bank  charter ■ rests 
with  the  Comptroller  alone  who  makes  the  determination  based  on 
the  facts  of  the  investigation. 

In  contrast,  the  state  operates  primarily  on  the  basis  of  a 
public  hearing  process.   Organizers  seeking  a  state  bank  charter 
are  required  to  submit  written  information  to  the  department 
and  the  board.   Little  field  investigation  is  done  by  the  depart- 
ment or  the  board  except  in  the  area  of  character  and  reputation 
of  prospective  bank  management.   The  board  relies  primarily 
upon  the  public  hearing  process  as  a  means  of  generating  the 
positive  and  negative  information  about  the  proposed  charter. 

After  receiving  the  application  containing  preliminary  data 
and  the  $1,500  application  fee,  the  department  determines  whether 
or  not  all  the  required  information  is  present.   The  organizers 
are  given  additional  time  to  supply  additional  information  that 
may  have  been  overlooked.   After  making  all  affected  parties 
within  a  100  mile  radius  of  the  proposed  new  bank  aware  of  the 
application,  the  department  arranges  for  a  pre-board  hearing. 
During  this  hearing,  the  attorneys  for  the  opponents  and  proponents 
of  the  proposed  bank  discuss  the  legal  ramifications  etc.,  to 
aid  in  expediting  the  formal  hearing  process.   A  hearing  date 
is  established  after  this  pre-hearing  and  all  affected  parties 
are  again  made  aware  of  the  time  and  place.   As  indicated,  management 
profile  evaluations  are  conducted  by  the  department  to  ensure 
the  integrity  x)f   the  future  bank's  managing  officers.   During 
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the  formal  board  hearing  the  proponents  and  opponents  present 
testimony  and  relevant  data  including  an  economic  impact  statement 
and  other  required  materials  as  indicated  in  Illustration  3-2 
to  either  support  or  refute  the  need  for  the  new  bank.   The 
hearing  is  conducted  by  a  hearing  officer  (generally  the  depart- 
mental staff  attorney)  and  the  director  of  the  department  who 
is  ex  officio  chairman  of  the  board.   After  hearing  all  testimony 
the  board  deliberates  and  calls  for  additional  information  if 
necessary.   The  board  may  then  decide  to  vote  on  the  application 
if  they  feel  that  the  information  presented  is  accurate  and 
sufficient  to  make  a  valid  judgement.   However,  the  board  may 
decide  not  to  vote  on  the  application  until  a  following  board 
meeting,  giving  the  board  more  time  to  review  the  case.   Applica- 
tions approved  by  the  board  are  conditional  upon  the  approval 
of  FDIC  insurance  and  other  factors  the  board  deems  necessary. 
The  department  then  drafts  the  order  of  approval  and  after  ensuring 
that  the  new  bank  has  met  all  the  conditional  requirements, 
the  department  issues  the  state  bank  charter.   This  is  generally 
done  just  prior  to  the  opening  of  the  new  bank  which  may  be 
some  time  after  the  hearing  process  is  complete. 

This  formal  hearing  process  represents  one  of  the  two 
principal  differences  between  the  state's  and  the  Comptroller's 
chartering  processes.   The  second  principal  difference  regards 
the  location  of  the  decision  process.   That  is,  the  board  hearings 
and  deliberations  are  domestic  in  nature — i.e.,  conducted  within 
the  state  by  residents  of  the  state.   In  contrast,  the  Comptroller's 
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processes  are  national  in  character  with  the  decisions  being 
made  outside  of  the  state  by  federal  personnel. 

Both  the  state  and  the  Comptroller  require  specific  information 
and  data  about  the  proposed  new  bank.   Generally,  the  information 
required  by  both  agencies  is  the  same  although  the  specific 
criteria  may  vary  somewhat.   For  example,  both  the  Comptroller 
and  the  state  require  information  on  the  adequacy  of  the  capital 
structure.   The  Comptroller  normally  will  not  approve  an  application 
for  charter  with  less  than  $1,000,000  invested  capital  while 
Montana  state  law  requires  a  minimum  of  $50,000  plus  10  percent 
of  capital  surplus.   However,  the  state  generally  seeks  an  initial 
investment  of  $500,000  to  $700,000.   The  following  comparison 
shows  the  similarity  of  the  areas  evaluated  by  the  Comptroller 
and  the  state  when  considering  a  new  bank. 
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COMPARISON  OF  FACTORS  CONSIDERED 
IN  APPROVAL  OF  NEW  BANKS 

Evaluated  By 
Factors  Comptroller   State 

1.  Financial  History  and  Condition 

of  Proposed  Bank  X  X 

2.  Adequacy  of  the  Capital  Structure 

of  the  Proposed  Banks  X  X 

3.  Future  Earnings  Prospects  of  the 

Proposed  Bank  X  X 

4.  General  Character  of  the  Directors 

and  Officers  of  the  Proposed  Bank         X  X 

5.  Convenience  and  Needs  of  the 
Community  to  be  Served  by  the 

Proposed  Bank  X  X 

6.  Consistency  of  Corporate  Powers 

With  the  Banking  Operations  X  X 

FDIC  Insurance  Required  X  X 

Illustration  3-2 

It  is  obvious  that  the  state  and  the  Comptroller  require 
much  of  the  same  information  for  each  of  their  respective  chartering 
responsibilities.   Both  the  state  and  the  Comptroller  require 
FDIC  insurance.   As  indicated  earlier,  if  the  board  determines 
to  approve  a  charter  for  a  new  state  bank,  that  approval  is 
granted  subject  to  the  new  bank  obtaining  FDIC  insurance.   The 
FDIC  uses  the  data  generated  by  the  charter  application  and 
hearing  process  to  evaluate  the  soundness  of  the  proposed  state 
bank.   If  that  information  is  insufficient  or  were  it  not  available, 
FDIC  field  personnel  develop  whatever  additional  information 
and  data  is  needed  to  determine  the  granting  or  denial  of  FDIC 
insurance  to  state  non-member  banks.   Meeting  FDIC  requirements 
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for  insurance  is  an  important  condition  to  be  met  in  the  state 
bank  chartering  process. 

Realizing  the  importance  of  the  "dual  system"  of  banking, 
it  is  important  to  note  that  the  system  is  predicated  upon  separate 
state  and  federal  chartering  and  separate  state  and  federal 
regulation  and  supervision.   Nevertheless,  the  Comptroller,  FDIC, 
and  the  state  all  share  a  mutual  concern  for  the  economic  feasibility 
of  new  banks.   The  board  is  responsible  for  determining  whether 
the  prospective  state  bank  will  be  successful.   However,  once 
the  board  charters  a  new  state  bank,  its  direct  relationship 
with  that  bank  terminates  (in  fact  the  board  cannot  revoke  a 
charter)  and  the  supervision  of  the  bank  becomes  the  direct 
responsibility  of  the  department  except  for  a  merger  or  relocation, 
the  approval/denial  of  which  is  retained  by  the  board.   In  contrast, 
once  the  Comptroller  charters  a  bank  or  the  FDIC  insures  a  bank 
its  direct  relationship  with  the  bank  continues — day-to-day — 
until  such  time  as  the  bank  closes  or  the  insurance  is  revoked. 

Accordingly,  it  appears  that  the  public  is  protected  by 
state  regulation  of  the  bank  chartering  process.   This  is  because 
of  the  state's  evaluation  of  the  need  for  new  bank  charters  as 
well  as  the  state  requirement  for  the  prospective  new  bank  to 
have  FDIC  insurance.   Consequently  it  appears  that  the  absence 
of  the  state  chartering  process  would  harm  the  economic  welfare 
of  the  public. 
PROTECTION  OF  THE  PUBLIC 

All  of  the  federal  and  state  bank  regulatory  agencies  operate 
on  the  basis  that  their  existence  is  necessary  for  the  public 
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welfare.   In  the  case  of  the  board,  this  fact  is  illustrated  by 
the  board's  statutory  authority  to  adopt  rules  which  require 
evidence  that: 

1.  There  is  a  public  necessity  for  and  demand  for  a  new 
bank. 

2.  The  bank  will  be  safely  and  soundly  operated  by  persons 
of  good  moral  character  and  financial  integrity. 

3.  The  establishment  of  the  new  bank  is  in  the  public's 
interest. 

It  is  obvious  from  the  foregoing  that  the  board  exists  in 
the  public  interest  and  the  board  serves  this  interest  by  allowing 
new  banks  only  to  be  established  at  a  rate  which  will  not  endanger 
existing  banks.   In  this  way  the  public — having  deposits  in  the 
existing  banks — is  protected  since  existing  banks  are  protected 
from  unbridled  competition  by  new  banks  and  a  healthy  banking 
industry  is  maintained. 

As  mentioned  previously,  the  board  requires  FDIC  insurance 
which  assures  depositors  in  banks  that  their  funds  are  protected 
up  to  $40,000  in  the  case  of  individuals  and  up  to  $100,000 
in  the  case  of  governmental  units.   The  value  of  this  insurance 
is  substantially  increased  by  the  banks  who  advise  their  depositors 
of  methods  to  extend  the  FDIC  coverage.   One  bank,  for  example, 
publishes  a  brochure  describing  six  methods  by  which  FDIC  insurance 
coverage  can  be  raised  as  high  as  $560,000  through  various  combina- 
tions of  individual,  joint,  and  revocable  trust  accounts.   One 
way  of  raising  the  coverage  to  $200,000  is  illustrated  by  the 
following  example  taken  from  that  bank's  brochure.   Whether 
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or  not  the  FDIC  would  actually  compensate  for  all  losses  incurred 

under  this  arrangement  is  subject  to  appropriate  determinations 

by  FDIC  in  the  event  of  a  bank's  failure. 

HOW  HUSBAND  AND  WIFE  MAY  HAVE 
INSURED  ACCOUNTS  TOTALING  $200,000 

Individual  Accounts: 

Husband  $  40,000 

Wife  40,000 

Joint  Account: 

Husband  and  Wife  '       40,000 

Revocable  Trusts: 

Husband  as  Trustee  for  Wife  40,000 

Wife  as  Trustee  for  Husband  40,000 

Total  FDIC  Insurance  $200,000 

The  point  of  the  preceding  discussion  is  not  that  the  FDIC 
system  of  insurance  is  being  misused  by  the  banks — that  is 
apparently  not  the  case — but  rather  that  FDIC  insurance  may  be 
extended  to  substantially  more  than  $40,000 — a  fact  which  is 
publicized  by  the  banks  and  an  important  aspect  to  the  protection 
of  the  public. 

As  can  be  seen  in  Illustration  2-2,  the  number  of  bank 
failures  in  1976  were  the  highest  nationally — almost  double  any 
other  year — since  1960.   Virtually  all  of  the  literature  indicates 
that  very  few  if  any  bank  failures  in  the  recent  30-35  years  are 
caused  by  "overbanking. "   This  could  mean  that  government  controls 
(both  state  and  federal)  of  bank  chartering  have  eliminated 
overbanking  as  a  cause  of  bank  failure.   The  causes  of  bank 
failure  are  concentrated  in  other  areas  such  as  selfserving 
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loans  to  management,  defalcations,  embezzlement,  and  poor  management. 
Irrespective  of  the  reasons  for  failure,  FDIC  insurance  protected 
virtually  all  of  the  depositors.   In  1975,  for  example,  a  period 
of  relatively  high  bank  failures,  99.96  percent  of  all  depositors 
in  the  failed  banks  received  their  deposits  as  a  result  of  the 
FDIC  operations  and  part  of  the  remaining  deposits  were  being 
paid  as  the  banks  are  liquidated.   Over  the  years,  the  FDIC 
has  paid  over  99  percent  of  the  depositors  in  the  541  insured 
banks  which  have  failed,  since  1934.   According  to  the  FDIC, 
payments  usually  begin  within  five  to  seven  days  of  the  bank's 
closing. 

Accordingly,  it  is  obvious  that  protection  of  the  public 
is  reasonably  afforded  by  the  board's  requirement  that  new  state 
banks  have  FDIC  insurance  as  a  condition  for  a  state  bank  charter. 
Therefore,  there  does  appear  to  be  a  reasonable  relationship 
between  the  exercise  of  the  state's  police  power  and  the  need 
for  state  regulation  of  the  bank  chartering  process. 

Most  bank  presidents  believe  that  state  regulation  of  the 
bank  chartering  process  by  the  board  is  necessary  to  protect 
the  public;  however,  as  may  be  expected,  the  presidents  of  national 
banks  do  not  feel  as  strongly  about  this  as  do  state  bankers. 
Our  survey  of  bank  presidents  disclosed  that  76  percent  of  the 
presidents  of  state  banks  believed  that  the  FDIC  and  other  federally 
imposed  restrictions  would  not  be  sufficient  to  ensure  a  sound 
banking  industry  in  Montana  while  only  54  percent  of  the  presidents 
of  national  banks  agreed. 
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FACETS  OF  THE  REGULATORY  PROCESS 

The  final  sunset  question  in  this  chapter  addresses  the 
facets  of  the  regulatory  process — that  is — are  all  facets  of  the 
regulatory  process  designed  solely  for  the  protection  of  the 
public?  There  are  two  observations  in  this  area. 
Regulation  of  Other  Financial  Institutions 

A  large  number  of  the  state  and  national  bank  presidents 
who  responded  to  our  banker  survey  (approximately  85  percent), 
expressed  the  opinion  that  the  board  should  also  be  responsible 
for  or  involved  in  the  establishment  or  chartering  of  savings 
and  loan  institutions  and  credit  unions.   Many  of  the  respondents 
expressed  the  belief  that  these  financial  institutions  competed 
directly  with  banks  in  crucial  areas  of  business  and  consequently 
their  growth  should  be  controlled  in  much  the  same  manner  as 
banks. 

In  the  case  of  credit  unions  and  particularly  with  respect 
to  savings  and  loan  institutions  the  department  (rather  than  a 
board)  is  directly  responsible  for  the  chartering  process. 
During  1977,  there  were  135  credit  unions  in  the  state  of  which 
24  were  state  chartered  and  111  federally  chartered.   There  were 
15  savings  and  loan  institutions  of  which  3  were  state  chartered 
and  12  were  federally  chartered. 

While  the  department  has  chartering  and  regulatory/supervisory 
control  over  state  chartered  credit  unions  and  state  chartered 
savings  and  loan  institutions,  the  board  does  not  have  any  authority 
whatsoever  over  credit  unions  and  savings  and  loan  institutions. 
If  the  state  promotes  a  dual  system  of  bank  chartering  through 
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a  state  board  it  seems  consistent  that  the  same  basic  justification 
should  apply  to  credit  unions  and  savings  and  loan  institutions? 
This  inconsistency  may  mean  that  the  board  (or  a  similar  board) 
should  have  charter  powers  over  state  credit  unions  and  savings 
and  loan  institutions  or  perhaps  charter  powers  for  banks  should 
be  housed  in  the  department. 
The  Hearing  Process 

As  a  general  rule,  the  hearings  held  by  the  board  in  conjunc- 
tion with  a  bank  charter  application  have  been  held  in  Helena. 
There  have  been  a  few  exceptions. 

If  the  public  interest  is  to  really  be  served,  the  hearings 
should  be  as  easily  accessible  to  the  public  as  possible.   Such 
accessibility  would  be  facilitated  by  having  each  hearing  in  the 
city  or  town  where  the  proposed  new  bank  would  be  situated.   This 
would  furnish  the  general  public — those  whom  the  process  is 
designed  to  protect — easy  access  to  the  hearing.   This  may  serve 
to  alter  the  present  situation  where  virtually  all,  if  not  all  of 
the  participants  in  the  board  hearings  are  industry  related 
proponents  and  opponents. 
SUMMARY 

The  present  dual  system  of  bank  chartering  and  supervision 
involves  both  federal  and  state  bank  charters  and  the  FDIC.   The 
process  of  both  federal  chartering  of  national  banks  and  state 
chartering  of  state  banks  are  similar,  varying  primarily  in  the 
procedure  used  to  make  the  evaluation  (hearing  vs.  field  review). 
Montana  requires  new  banks  to  have  FDIC  insurance  as  a  prerequisite 
to  a  state  bank  charter.   This  requirement  and  the  charter  process 
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conducted  by  the  state  protect  the  public  from  the  economic 
harm  that  might  occur  as  a  result  of  bank  failures  due  to  over 
expansion  of  the  banking  industry. 

Finally,  there  are  facets  of  the  regulatory  process  which 
should  be  changed  to  better  protect  the  public.   It  is  inconsis- 
tent that  a  special  state  chartering  process  is  needed  for  banks 
but  not  for  state  credit  unions  and  savings  and  loan  institutions 
which  are  engaged  in  similar  services  to  the  public.   Finally, 
board  hearings  on  bank  charters  are  generally  held  in  Helena 
which  may  not  be  conducive  to  generating  public  input  into  the 
hearing  process. 
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Chapter  IV 
COST  OF  REGULATION 

This  chapter  addresses  the  fourth  and  fifth  questions  posed 
in  the  sunset  law:   Does  the  regulation  have  the  effect  of  directly 
or  indirectly  increasing  costs  of  goods  or  services?   Is  the  in- 
crease in  cost  more  harmful  to  the  public  than  the  harm  which 
could  result  from  the  absence  of  regulation? 
ECONOMIC  THEORY  AND  THE  MARKETPLACE 

The  United  States  economy  has  a  wide  range  of  competition 
within  its  markets  for  goods  and  services.   The  levels  of  competi- 
tion range  from  the  extremes  of  a  one  seller  monopoly  to  a  purely 
competitive  situation  and  a  variety  of  market  inefficiencies  and 
misallocation  of  resources  resulting  from  market  conditions 
caused  by  the  monopolistic  and  other  factors.   An  inefficiency  or 
misallocation  of  resources  is  more  evident  and  becomes  more 
pronounced  the  more  the  market  diverges  from  a  purely  competitive 
situation.   Thus,  public  interest  tends  to  be  promoted  more  by 
competition  than  by  a  monopolistic  organization.^ 

Between  these  two  market  extremes  lie  a  number  of  economic 
market  conditions.   These  include  the  duopoly  (two  sellers), 
oligopoly  (small  number  of  sellers  producing  similar  or  identical 
products)  and  monopolistically  competitive  markets  (relatively 
small  number  of  sellers  producing  slightly  differentiated  products). 


C.E.  Ferguson,  Micro  Economic  Theory,  Texas  A  and  M  Uni- 
versity, 3rd  Edition,  1972,  page  307. 
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The  banking  industry  is  characteristic  of  an  economic  market 
classified  as  an  oligopoly,  where  the  services  supplied  by  each 
bank  are  very  similar  or  identical  to  each  other.   Prices,  or 
in  this  case  interest  rates  paid  by  borrowing  banks,  are  regulated 
and  are  essentially  the  same  and  price  competition  is  minimal. 
These  rates  and  the  supply  of  money  are  essentially  established 
by  the  Federal  Reserve  System  and  the  larger  banks  throughout  the 
nation.   Competition  between  banks  occurs  mainly  through  the 
quality  of  services  and  the  number  of  services  offered  and,  only 
to  a  limited  degree,  through  prices  charged  or  offered. 

These  conditions  are  sustained  by  the  fact  that  entrance 
into  the  banking  industry  is  restrained  by  stringent  entrance 
requirements  established  by  the  Comptroller  of  the  Currency,  Fed- 
eral Deposit  Insurance  Corporation,  Federal  Reserve,  and  state 
departments  as  discussed  in  Chapters  II  and  III.   These  require- 
ments have  been  established  with  a  two-fold  purpose — protection 
of  the  public  while  ensuring  the  soundness  of  the  banking  industry. 
COSTS  ASSOCIATED  WITH  REGULATION 

Regulation  costs  take  several  forms;  some  may  be  identifiable 
and  quantifiable  while  others  are  hard  to  identify  and  involve 
more  of  a  social  or  unmeasurable  value.   Some  of  these  unmeasur- 
able  costs  can  be  estimated  while  others  can  only  be  stated  by  a 
degree  of  significance.   These  social  or  unmeasurable  values 
include  such  things  as  the  simple  availability  of  a  good  or 
service  and  the  amount  of  satisfaction  derived  from  goods  or 
services. 
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The  increase  in  public  or  social  costs  due  to  government 
regulation  may  not,  and  usually  will  not,  come  directly  from 
government,  but  rather  indirectly  through  increased  prices  for 
the  good  or  service  provided  by  the  industry  or  profession  affected 
by  the  regulation.   The  trade-off  between  the  need  for  regulation 
and  the  costs  of  regulation  must  be  evaluated  to  determine  whether 
or  not  regulation  is  appropriate  and  results  in  a  net  benefit  to 
the  public's  health,  safety,  or  welfare.   Although  regulations 
are  generally  implemented  to  be  in  the  public's  interest,  the 
costs  of  regulation  may  be  greater  than  the  benefits  derived. 

In  a  June  1977  publication,  the  United  States  General  Account- 
ing Office  (GAO)  identified  six  classifications  of  costs  associated 
with  government  regulation.^  We  reviewed  GAO's  cost  classifica- 
tions and  adapted  these  classifications  into  several  categories 
reflecting  governmental  regulation  costs — administrative,  compli- 
ance, inefficient  use  of  resources,  stagnation  of  technology  and 
innovation,  and  transfers.   Our  discussion  of  costs  pertains  only 
to  three  categories — administrative,  compliance,  and  inefficient 
use  of  resources — which  we  identified  as  resulting  from  board 
regulation  of  the  chartering  process. 

It  should  be  kept  in  mind  that  the  majority  of  these  costs 
are  almost  always  incurred  by  the  public  (consumer/taxpayer)  in 
the  long  run,  either  through  government  taxes  or  higher  prices  of 
goods  or  services. 


^  Report  to  Congress  By  the  Comptroller  General  of  the 
United  States,  Government  Regulatory  Activity;   Justifications, 
Processes,  Impacts,  and  Alternatives,  June  1977,  PAD-77-34. 
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ADMINISTRATIVE  COSTS 

Implementation  of  any  regulatory  program  is  bound  to  cause 
explicit  and  quantifiable  costs  directly  related  to  the  specific 
administrative  requirements  of  the  regulation.   These  costs  will 
generally  be  dispersed  between  the  regulated  industry/profession 
and  the  government.   The  costs  incurred  by  state  government  in- 
clude such  things  as  the  total  expenditures  of  the  regulatory 
agency  or  board  expended  for  the  performance  of  the  responsibil- 
ities of  the  board.   Time  expended  by  other  state  officials  and 
staff  from  the  supervisors'  department,  etc.,  also  represent 
government  costs.   The  industry  or  profession  may  also  incur  a 
certain  amount  of  related  administrative  costs. 

Expenditures  by  the  board  for  the  fiscal  year  1976-77  were 
$2,947.   The  actual  income  received  by  the  board  during  the  same 
period  from  charter  applications  was  $4,500.   The  expenditures 
are  primarily  the  per  diem  and  travel  expenses  incurred  by  the 
board  as  a  result  of  regular  meetings  and  legal  hearings  held  to 
evaluate  and  vote  on  the  applications  for  state  bank  charters, 
mergers,  or  change  of  bank  locations.   As  discussed  in  Chapter 
II,  the  board's  expenditures  are  financed  completely  through 
general  fund  allocations  made  to  the  Department  of  Business 
Regulation.   In  addition,  there  are  administrative  costs  incurred 
by  the  department  staff  which  are  estimated  on  the  average  bank 
charter  application  and  will  vary  depending  on  the  additional 
services  required  and  the  amount  of  time  allocated  to  application 
evaluation.   The  department  makes  a  check  to  determine  the  com- 
pleteness of  new  bank  applications,  as  well  as  a  character  evalu- 
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ation  of  the  future  management  of  the  proposed  bank.   They  also 
provide  prehearing  conference  services  for  the  legal  attorney (s) 
for  opponents  and  proponents,  as  well  as  implementing  the  issu- 
ance of  the  actual  certificate  of  charter.   As  the  director  of 
the  department  also  sits  as  chairman  of  the  board,  his  time  is 
also  an  administrative  expense.   The  administrator  of  the  finan- 
cial division,  as  well  as  the  staff  attorney  and  secretary,  also 
attend  the  hearings.   The  estimated  amount  of  time  contributed  by 
the  director  was  12  days  per  year  at  an  estimated  expense  of 
$1,390  per  year.   The  financial  division  administrator  and  the 
staff  attorney  also  expend  approximately  12  days  per  year  for 
chartering  purposes  at  an  estimated  cost  of  $1,250  and  $925, 
respectively.   Secretarial  time  amounted  to  approximately  7  days 
at  an  estimated  expense  of  $375  per  year.   Actual  total  expendi- 
tures per  year  by  the  state  in  granting  state  bank  charters  will 
depend  on  the  number  of  charter  and  relocation  applications  made, 
evaluated,  and  granted. 

There  do  not  appear  to  be  any  administrative  costs  incurred 
by  the  industry. 

As  indicated  in  Illustration  2-5,  revenue  received  by  the 
state  from  the  $1,500  nonrefundable  application  fee  generally 
covers  most  of  the  direct  administrative  costs  associated  with 
bank  chartering,  making  this  an  insignificant  cost  factor  to  both 
the  public  and  the  industry. 

COMPLIANCE  COSTS 

Compliance  costs  represent  all  costs  incurred  by  government 
and  the  profession  or  industry  that  result  as  a  direct  conse- 
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quence  of  enforcing  or  complying  with  regulatory  requirements. 
For  example,  the  inspection  of  a  production  facility  by  the  U.S. 
Occupational  Safety  and  Health  Administration  (OSHA)  safety 
inspector  requires  governmental  expenditures — a  governmental 
compliance  cost.   The  production  facility's  purchase  of  safety 
rails  as  a  result  of  the  inspection  requires  an  expenditure  by 
the  private  sector — a  private  sector  compliance  cost. 

Compliance  costs  incurred  by  the  banking  industry  primarily 
include  the  cost  of  the  nonrefundable  application  fee  of  $1,500 
and  the  cost  of  developing  the  necessary  material  required  for 
presentation  and  evaluation  at  the  public  hearing  held  by  the 
board  as  required  in  connection  with  the  application  for  a  state 
bank  charter.   These  factors  include  estimates  of  future  bank 
earnings  and  other  financial  projections,  economic  impact  state- 
ments, justification  of  community  need,  management  capabilities, 
capitalization  injections,  and  other  information  necessary  to 
adequately  prove  the  need  and  profitability  of  the  proposed  bank. 
An  exact  determination  of  these  costs  is  not  possible  as  they 
will  vary  depending  on  the  circumstances  of  each  application. 
However,  they  may  represent  substantial  costs  to  the  applicant 
and  would  probably  be  incurred  anyway  in  establishing  a  bank, 
irrespective  of  the  board's  requirements,  in  order  to  meet  the 
needs  of  other  bank  authorities  such  as  FDIC,  FRS,  or  the  Comp- 
troller.  These  costs  do  not  become  an  industry  expense  unless 
the  charter  is  granted  after  which  point  they  are  eventually 
absorbed  by  both  the  industry  and  the  consumer  over  the  long  run. 
Direct  compliance  costs  are  also  incurred  by  the  industry  if 
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there  are  opponents  to  the  proposed  new  bank  as  these  opponents 
expend  time  and  money  in  opposition  to  the  new  bank's  creation. 
These  costs  will  also  vary  by  each  application  and  are  not  explicitly 
identifiable. 

Although  compliance  costs  may  be  significant  to  the  indi- 
vidual applicant,  they  are  not  significant  to  the  government/ 
public  or  the  industry  insofar  as  the  charter  process  is  con- 
cerned. 

INEFFICIENT  USE  OF  RESOURCES 

Inefficient  utilization  of  resources  implies  that  resources 
used  in  producing  goods  or  services  are  allocated  either  in 
wasteful  or  inappropriate  manners  or  for  inappropriate  purposes 
according  to  consumer  demand. 

Regulation  may  or  may  not  cause  the  inefficient  utilization 
of  available  resources.   This  effect  will  vary  by  the  industry  or 
professions  involved,  the  economic  conditions  of  the  market, 
average  costs  of  the  firms  involved,  etc.   Inappropriate  regu- 
lation can  cause  unnecessary  increases  in  supplier  costs  and 
corresponding  increases  in  prices  of  consumer  goods  and  services. 
For  example,  if  the  Interstate  Commerce  Commission  (ICC),  which 
regulates  trucking  firms,  prohibits  a  truck  from  carrying  certain 
cargo  on  a  return  trip,  the  firm  may  be  forced  to  use  its  resources 
inefficiently. 

As  mentioned  in  Chapter  III,  most,  if  not  all,  of  the  charter 
application  requirements  or  restrictions  mandated  by  the  board 
will  have  to  be  met  by  a  charter  applicant  anyway  in  order  to 
comply  with  other  federal  regulatory  agencies  such  as  the  FDIC 
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and  the  Comptroller  of  the  Currency.   The  extent  to  which  this 
occurs  results  in  some  duplication  of  evaluation  efforts  and  an 
inefficiency  cost  to  the  government,  public,  and  industry. 

Overall,  while  there  appears  to  be  some  inefficient  use  of 
resources  caused  by  specific  regulatory  requirements  of  the  state 
bank  chartering  procedures,  they  are  not  explicit  and  are  not 
significant  to  the  aggregate  industry,  government,  or  to  individual 
members  of  the  public. 
POTENTIAL  COST  OF  DEREGULATION 

In  Chapter  III  we  evaluated  the  effect  of  regulation  on  the 
public  and  the  industry.   We  indicated  that  the  probable  amount 
of  public  harm  resulting  from  regulation  was  minimal;  however, 
there  is  some  degree  of  social  and  economic  cost.   If  the  board 
and  its  functions  were  terminated,  some  increased  evaluation 
responsibilities  would  fall  upon  the  department.   The  increased 
evaluation  responsibilities  would  lead  to  an  increase  in  departmental 
cost,  however  the  cost  should  be  no  more  than  the  present  cost 
of  the  board.   If  the  state  chartering  process  was  comnletely 
eliminated,  there  may  be  the  possibility  that  increased  entry  of 
banks  into  the  industry  would  result  in  the  over  establishment 
of  banks  which  could  strain  the  business  of  all  banks  and  increase 
the  possibility  of  bank  failures.   However,  it  is  inconceivable 
that  the  Comptroller  and  the  FDIC  would  permit  this  to  actually 
occur  since  (as  discussed  in  Chapter  III)  the  Comptroller  and 
the  FDIC  are  also  concerned  about  the  possibility  of  public 
losses  due  to  bank  failures.   While  the  FDIC  insurance  would 
protect  depositors,  failure  of  a  bank  would  also  affect  the 
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investors,  but  this  is  no  different  than  any  other  business 
risk.   Also,  such  closures,  if  they  should  occur,  would  result 
in  an  indirect  cost  to  the  community — as  jobs  are  terminated, 
FDIC  insurance  premiums  increase  and  local  services  and  spending 
and  other  economic  factors  are  reduced. 

Overall,  it  does  appear  that  the  probable  cost  of  deregulation 
would  not  be  significant  to  the  aggregate  banking  industry  or 
state  as  a  whole.   Any  costs  that  might  occur  would  probably 
fall  primarily  upon  the  industry  and  indirectly  upon  the  public 
as  a  result  of  possibly  higher  FDIC  costs.   Such  costs  would 
be  relatively  insignificant  to  individual  members  of  the  public. 
SUMMARY 

This  chapter  addressed  two  questions  of  the  sunset  law: 
Does  regulation  have  the  effect  of  directly  or  indirectly  in- 
creasing the  cost  of  goods  or  services,  and  is  this  increase  in 
cost  more  harmful  to  the  public  than  the  harm  which  could  result 
from  the  absence  of  regulation?   In  light  of  the  evidence  pre- 
sented in  Chapter  III,  and  the  cost  evaluations  of  this  chapter, 
there  appears  to  be  only  minimal  public  cost  involved  with  or 
without  regulation.   In  other  words,  although  the  present  regu- 
latory cost  appears  to  be  minimal,  the  probable  costs  under 
deregulation  would  appear  to  be  no  more  or  even  less. 
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Chapter  V 
LESS  RESTRICTIVE  REGULATION  ALTERNATIVES 

The  sixth  and  final  question  posed  by  the  sunset  law  re- 
quires the  evaluation  of  alternative  forms  of  regulation.   Specif- 
ically, it  asks:   Is  there  another  less  restrictive  method  of 
regulation  available  which  could  adequately  protect  the  public? 
THE  RELATIONSHIP  BETWEEN  STATE  INVOLVEMENT  AND  PUBLIC  PROTECTION 

The  sunset  law  specifically  notes  legislative  concern  over 
the  fact  that  state  agencies  and  programs  should  exist  to  be 
responsive  to  state  citizens'  needs.   As  discussed  in  Chapter  II, 
the  objectives  of  the  board  are  to  preserve  a  sound  banking 
industry  and  allow  expansion  of  the  industry  at  a  rate  which  is 
appropriate  to  serve  the  public's  convenience  and  advantage  but 
which  is  not  detrimental  to  the  banking  industry.   The  dual 
concern  of  the  board  reflected  in  these  objectives — the  public 
and  the  industry — is  underscored  by  the  implication  that  a  sound 
banking  industry  is  in  the  public  interest.   Therefore,  the  over- 
all sunset  question  becomes  one  of  measuring  potential  consumer 
harm  that  might  result  from  the  absence  of  state  regulation  by 
the  board  in  the  state  bank  chartering  process  and  matching  this 
potential  harm  to  the  degree  of  state  involvement  required. 

The  sunset  law  (Section  82-4601(2) (c) ,  R.C.M.  1947),  stipu- 
lates that: 

"No  profession,  occupation,  business,  industry,  or  other 
endeavor  are  subject  to  the  state's  regulatory  power  unless 
the  exercise  of  such  power  is  necessary  to  protect  the 
public  health,  safety,  or  welfare  from  significant  and 
discernible  harm  or  damage.   The  exercise  of  the  state's 
police  power  shall  be  done  only  to  the  extent  necessary  for 
that  purpose." 
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The  public's  health,  safety,  or  welfare  can  be  construed  in  many 
instances  to  mean  the  physical  safety  of  the  general  public  while 
in  other  instances  it  may  refer  to  economic  welfare.   In  the 
first  instance--physical  safety--the  primary  reasons  for  govern- 
ment regulation  are  often  life  or  death  issues — a  question  of 
irreversible  harm.   In  the  second  instance — economic  welfare — the 
issues  are  transactions  rather  than  life  and  death  issues.   In 
many,  if  not  all  of  these  instances,  the  harmful  effects  of  an 
erroneous  transaction  can  be  reversed.   The  regulation  of  bank 
charters  by  the  state  falls  into  this  category,  i.e.,  it  is  not 
based  upon  life  or  death  issues. 

Illustration  5-1  displays  the  relationship  between  probable 
public  harm  and  the  need  for  public  protection  through  state 
regulation — the  more  severe  the  potential  for  public  harm,  the 
greater  the  state  involvement  in  the  regulation  of  a  profession. 
As  the  degree  of  potential  for  public  harm  increases,  state 
regulations  should  also  increase. 
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THE  RELATIONSHIP  BETWEEN  PUBLIC  PROTECTION 
AND  STATE  REGULATION  OF  A  PROFESSION 


Extent  of 
Public  Harm 
Risk  of  Severe  Harm 
(Loss  of  Life,  Health, 
or  Livelihood) 


Degree  of 
State  Regulation  Needed 


Extreme  State  Regulation 


Risk  of  Moderate  Harm 
(Financial  Loss) 


Risk  of  Limited  Harm 


Moderate  State  Regulation 


Limited  State  Involvement 


Discomfort 


Frustration 


No  State  Involvement 


Source:    Adapted  from  Michigan  Report  to  the  Governor  on 

Occupational  and  Professional  Licensure,  January, 
1976. 

Illustration  5-1 
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ALTERNATIVE  REGULATION  APPROACHES 

It  is  important  to  note  that  regulation  by  the  state  of  the 
bank  charter  process  is  different  than  most  of  the  other  regulatory 
functions  encompassed  by  the  sunset  law.   First,  it  does  not 
encompass  a  profession  or  specific  members  of  a  profession 
such  as  architects  or  accountants.   Second,  it  does  not  include 
licensing  in  the  traditional  sense,  but  rather  is  a  form  of 
permit  to  operate  i.e.,  a  right  to  open  a  bank. 

Because  of  the  foregoing,  there  are  different  alternatives 
available  than  under  most  other  state  licensing  and  regulatory 
programs. 

The  discussion  of  possible  alternatives  is  based  upon  the 
premise  that  banks  chartered  by  the  state  are  essential  to  the 
dual  banking  system  comprised  of  separately  chartered  and  super- 
vised state  and  national  banks. 

Based  on  this  premise,  (i.e.,  that  separate  state  charters 
are  necessary)  there  are  two  major  decisions  which  must  be  made: 
(1)  what  entity  should  conduct  the  state  bank  charter  process, 
and  (2)  of  what  should  the  state  bank  chartering  process  consist? 

The  answers  to  these  questions  lie  in  an  evaluation  of  a 
number  of  alternatives  ranging  from  the  most  extreme  form — a 
special  board  with  regulatory  powers  more  intense  than  the 
present  system — to  the  least  extreme — no  state  regulation  of  bank 
charters.   While  no  state  regulation  of  bank  charters  by  the 
state  is  among  the  possible  alternatives,  this  may  lead  to  re- 
duction of  the  current  benefits  of  the  "dual  system"  of  banking. 
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In  other  words,  some  form  of  state  bank  chartering  is  probably 
essential  if  the  dual  system  is  to  be  maintained. 

The  alternative  forms  of  regulation  and  their  relevance  to 
state  regulation  of  the  bank  charter  process  in  Montana  are 
discussed  in  the  following  paragraphs.   The  alternatives  are 
discussed  in  order  of  most  extreme  to  least  extreme. 
SPECIAL  BOARD  WITH  MORE  INTENSIVE  POWERS 

The  most  intensive  form  of  state  regulation  of  the  bank 
charter  process  would  be  the  establishment  of  a  special  board 
with  explicit  discretionary  powers  to  grant  or  deny  state  bank 
charters,  independently  investigate  bank  charter  application,  and 
oversee  the  operations  of  state  chartered  banks.   In  other  words, 
they  would  assume  some  or  all  of  the  regulatory/supervisory 
powers  now  held  by  the  department. 

This  form  of  state  regulation  would  be  more  intensive  than 
current  regulation  because  while  the  board  has  discretionary 
powers  to  grant  or  deny  bank  charters,  the  board  does  not  have 
explicit  powers  to  investigate  bank  charter  applications  or 
oversee  the  operations  of  state  chartered  banks.   These  powers 
belong  to  the  department  rather  than  the  board.   All  the  board 
can  currently  do  under  the  law  is  make  final  determinations  of 
the  granting  or  denial  of  applications  for  state  bank  charters. 

The  cost  of  this  form  of  regulation  would  be  more  than  the 
cost  of  the  present  board  operations  ($2,947  per  year),  but  the 
overall  cost  to  the  state  may  not  be  significantly  more,  partic- 
ularly if  the  duties  were  merely  transferred  from  the  department 
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to  the  board.   In  addition,  the  cost  would  depend  upon  how  active 
the  board  was  and  what  responsibilities  the  board  assumed. 

The  special  board  could  be  composed  three  different  ways: 

1.  Industry  Representatives;   The  special  board  could  be 
composed  entirely  of  bankers  with  or  without  considera- 
tion of  bank  size  and/or  geographic  location. 

2.  Public  Representatives:   The  special  board  could  con- 
sist entirely  of  members  of  the  public  not  connected 
with  either  the  banking  industry  or  state  government. 

3.  Combination;   This  is  the  present  form  of  the  board, 
except  the  present  board  does  not  have  explicit  powers 
to  actively  regulate.   There  are  presently  seven  mem- 
bers of  whom  three  are  from  the  banking  industry,  three 
are  from  the  public  sector,  and  one  represents  state 
government — the  director  of  the  department.   The  com- 
position of  the  board  could  be  changed  to  balance  the 
board  any  one  of  two  directions,  i.e..  In  favor  of  the 
industry,  or  in  favor  of  the  public. 

Presently  14  states  have  banking  boards  which  issue  state 
bank  charters.   (Charters  in  the  remaining  states  are  issued  by 
the  department  (or  a  combination  of  board  and  department  in  5 
states)  rather  than  a  special  board — see  Appendix  II.)   Of  this 
number,  only  5  boards  including  Montana,  have  only  charter  powers. 
The  boards  in  the  remaining  states  have  other  regulatory  powers 
such  as  the  authority  to  issue  cease  and  desist  orders,  remove 
officers,  change  reserve  requirements  and  set  interest  rates  (see 
Appendix  III).   In  Montana,  neither  the  board  nor  the  department 
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can  issue  cease  and  desist  orders  or  set  interest  rates.   While 

Montana  has  a  special  board,  it  has  no  explicit  powers  to  actively 

regulate. 

SPECIAL  BOARD  WITHOUT  INTENSIVE  REGULATION 

As  previously  mentioned,  this  is  the  present  form  of  bank 
charter  regulation  in  Montana;  that  is,  a  seven-member  board 
comprised  of  members  from  the  industry,  state  government,  and  the 
public,  without  explicit  statutory  powers  to  actively  regulate. 
As  discussed  in  Chapters  II,  and  III,  the  board's  primary  func- 
tion is  to  grant  or  deny  application  for  state  bank  charters. 
Other  than  that,  the  board  exercises  virtually  no  regulation  over 
the  industry. 

This  same  form  of  regulation  could  be  accomplished  by  any  of 
the  three  types  of  boards  discussed  above — bankers,  public  repre- 
sentatives, or  a  combination  of  these  groups.   The  composition  of 
the  board,  with  representatives  from  these  groups,  could  be 
structured  so  as  to  balance  the  board  in  favor  of  the  industry, 
state  government,  or  the  public.   The  cost  of  this  form  of 
regulation  would  be  the  same  as  the  cost  of  the  current  board 
($2,947  per  year) . 
REGULATION  BY  A  STATE  AGENCY 

State  regulation  of  the  bank  charter  process  could  also  be 
accomplished  by  the  Department  of  Business  Regulation  rather  than 
a  special  board.   Currently  31  states  operate  in  this  manner  (see 
Appendix  II) . 

Chartering  by  the  department  was  the  case  prior  to  the 
board's  creation  in  1973,  and  was  the  subject  of  much  contro- 
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versy.   Most  of  the  controversy  apparently  stemmed  from  the 
belief  that  the  latitude  the  department  had  to  grant  or  deny  bank 
charters  was  affected  by  personal  and  political  factors.   The 
board  was  created  by  the  legislature  to  overcome  these  problems, 
and  the  board  process  seems  to  be  widely  supported  by  the  banking 
industry  in  Montana  based  upon  our  survey  of  bank  presidents. 
Most  of  the  controversy  surrounding  the  prior  chartering 
operations  of  the  department,  alleviated  by  the  creation  of  the 
board,  could  also  be  alleviated  by  reducing  the  latitude  that  the 
department  previously  had.   The  dual  banking  system  as  it  now 
exists  (separate  state  and  national  charters  and  supervision) 
could  be  preserved  by  terminating  the  board  and  transferring  its 
chartering  activities  to  the  department  while  at  the  same  time 
specifically  circumscribing  the  department's  authority  to  grant 
or  deny  state  bank  charters.   For  example,  the  legislature  could 
require  (as  the  board  has  done  by  administrative  rule)  that  all 
banks  seeking  a  state  charter  must  have  FDIC  insurance  and  meet 
or  exceed  the  qualification  requirements  prescribed  for  all  banks 
by  the  FDIC.   This  arrangement  would  reduce  or  eliminate  the 
possibility  for  personal  or  political  factors  to  affect  the 
chartering  process — it  would  merely  be  a  situation  of  either  the 
applicant  meets  the  FDIC  requirements  or  does  not — and  would 
still  provide  the  same  level  of  public  protection  which  now 
exists.   As  is  now  the  case,  the  department  would  still  have  to 
investigate  the  character  and  reputation  of  organizers  and  would 
probably  also  field  test  the  validity  of  information  and  data 
submitted  by  the  applicant. 
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A  change  such  as  the  foregoing  could  increase  or  decrease 
the  cost  to  the  state  of  the  chartering  activity  depending  on  how 
the  chartering  process  was  structured.   If  maximum  reliance  was 
placed  on  the  FDIC's  pre- insurance  investigation  and  evaluation, 
the  present  chartering  costs  being  incurred  by  the  state  would 
decrease.   However,  FDIC's  cost  would  probably  increase  since  the 
burden  would  be  shifted  from  the  board  and  department  to  the  FDIC 
who  would  in  turn  pass  it  on  to  those  seeking  FDIC  insurance. 
If,  on  the  other  hand,  the  department  assumed  the  entire  bank 
chartering  process  presently  carried  out  by  the  board,  the  cost 
would  be  comparable  to  the  present  situation  and  any  extensive 
investigation  process  would  still  interface  with  the  investigations 
and  evaluations  made  by  the  FDIC. 
Limited  Statutory  Regulation 

This  form  of  regulation  would  consist  of  specific  require- 
ments in  the  law  which  would  govern  the  chartering  of  state  banks 
without  the  involvement  of  a  special  board  or  state  agency.   The 
ease  of  obtaining  a  charter  would  depend  upon  the  requirements  of 
the  law. 

The  requirements  under  this  form  of  regulation  could  vary. 
The  legislature  could  specify  the  minimum  requirements  necessary 
to  open  a  state  chartered  bank.   These  requirements  could  be,  for 
example,  that  organizers  have  to  obtain  FDIC  insurance,  or  the 
requirements  could  be  more  stringent  than  the  FDIC  pre-insurance 
requirements.   The  fact  that  such  banks  were  able  to  open  would 
not  mean  they  would  operate  without  supervision.   They  would 
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still  be  subject  to  the  on-going  regulatory/ supervisory  supervision 
of  the  department  and  the  FDIC. 

If  the  limited  requirement  was  that  a  new  bank  must  have 
FDIC  insurance,  this  alternative  would  basically  consist  of  total 
reliance  initially  upon  the  FDIC  and  subsequently  upon  the  daily 
supervision  by  the  department  and  the  FDIC.   The  present  cost  to 
the  state  in  connection  with  the  board's  chartering  process  would 
be  significantly  reduced  or  eliminated. 
NO  REGULATION 

This  alternative  represents  the  other  end  of  the  spectrum  of 
regulatory  control — that  is,  no  state  regulation  of  the  chartering 
process.   This  alternative  would  allow  anyone  who  wanted  to  start 
a  bank  to  do  so;  however,  such  banks  would  still  be  subject  to 
the  daily  regulatory/supervisory  control  of  the  department. 

This  alternative  would  undoubtedly  increase  the  cost  of 
supervision  to  the  department  since  it  would  be  the  only  bank 
regulatory/ supervisory  agency  examining  the  new  state  bank  unless 
the  bank  acquired  FDIC  insurance.   A  new  t)ank  would  probably  seek 
FDIC  insurance  since  it  is  questionable  whether  such  a  bank 
without  FDIC  insurance  could  successfully  compete  with  other 
banks  particularly  if  depositors  were  aware  of  the  absence  of 
FDIC  insurance.   Since  there  would  be  no  state  involvement  in  the 
chartering  process,  this  alternative  would  probably  mean  total 
reliance  initially  upon  the  FDIC  and,  once  the  bank  was  established, 
upon  the  daily  supervision  of  the  department.   The  direct  cost  of 
this  alternative  to  the  state  would  be  zero  although  there  could 
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be  some  public  harm  if  some  uninsured  banks  came  into  existence 

and  subsequently  folded. 

SUMMARY 

This  chapter  discusses  five  alternative  forms  for  the  regu- 
lation of  state  bank  charters.   Each  of  the  five  forms  of  regula- 
tion have  characteristics  which  make  it  distinctive.   Using  these 
characteristics  and  our  comments  in  previous  chapters,  a  number 
of  questions  can  be  formulated  leading  to  discussion  about  the 
most  desirable  form  of  regulation  of  state  bank  charters. 
The  first  question  is: 
0  Is  state  regulation  of  bank  chartering  necessary  to 
protect  the  public? 
In  other  words,  would  the  absence  of  state  involvement  in 
bank  chartering  (either  by  a  board,  department,  or  special  laws) 
significantly  harm  the  public's  health,  safety,  or  welfare.   If 
there  would  be  no  significant  harm — a  negative  answer  to  the 
question — there  should  be  no  state  regulation  whatsoever. 

^  Is  it  necessary  to  have  a  special  board  to  carry  out 
the  bank  chartering  process? 
A  negative  answer  to  this  question  leads  to  the  possibility 
that  the  chartering  process  should  be  carried  out  by  the  depart- 
ment, whereas  an  affirmative  answer  means  a  special  board  is 
appropriate.   Either  of  these  alternatives  leads  to  a  third 
question: 

^  Should  the  chartering  entity  (be  it  either  a  board  or 
department)  have  discretionary  authority  to  grant  or 
deny  a  bank  charter? 
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An  affirmative  answer  to  this  question  (in  either  case) 
means  that  the  decisions  to  grant  or  deny  a  charter  is  left  up  to 
the  judgment  of  the  board  or  the  department — a  situation  which 
exists  now  in  the  case  of  the  board  and  which  existed  prior  to 
1973  with  respect  to  the  department. 

A  negative  answer  to  the  preceding  question  leads  to  a  final 
question: 

^  What  prerequisites  are  necessary  and  appropriate  to 
obtain  a  charter? 
This  question  infers  that  specific  requirements  could  be 
prescribed  by  the  legislature  (such  as  FDIC  insurance,  a  certain 
capital  structure,  etc.)  which,  if  met  by  the  organizers,  would 
mean  that  a  state  bank  charter  would  be  granted.   Failure  to  meet 
these  prerequisites  would  result  in  the  denial  of  a  charter.   The 
extent  to  which  these  prerequisites  could  be  kept  clear  and 
simple  (such  as  acquiring  FDIC  insurance)  the  less  the  burden  of 
evaluation  would  fall  upon  the  department. 

This  decision  process  is  depicted  in  the  following  decision 
chart — Illustration  5-2. 
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Decision  Chart  to  Determine  the  Form 
of  State  Banks  Charter  Regulation 


Is  State  Entry  Regulation 
Necessary? 


r 

Yes 


Is  Special 
Board  Necessary? 


Yes 


Chartering  By 
Special  Board 


Board 
Judgement 


Board  Charter 

If  Prerequisites 

Are  Met 


Discretionary 
Authority? 


fly 

Yes   No  Yes 


X 


Certain 
Prerequisites? 


Yes 


INO 

1 


Yes 


Departmental 
Or  Board  Charter 
Upon  Application 


1 

No 


No  State 
Chartering 


No 


Chartering  By 
Department 


Departmental 
Judgement 


Departmental 

Charter  If  Prequisites 

Are  Met 


Source:   Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  5-2 
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APPENDIX  I 


STATE  OF  MONTANA 
OFFICE  OF  THE  LEGISLATIVE  AUDITOR 

Locations  and  Number  of  Montana  Banks-by 


City  and 

Classification 

of  Banks 

State 

State 

FDIC 

National 

Member 

Non  Member 

Insured 

City 

Banks 

1 

Banks 

1 

Banks 

Banks 

Absarokee 

2 

Anaconda 

1 

1 

2 

Ashland 

1 

1 

Baker 

1 

2 

Belgrade 

1 

Belt 

1 

l' 

Big  Fork 

1 

Big  Sandy 

1 

Big  Timber 

1 

2 

Billings 

3 

8 

Boulder 

1 

Bozeman 

2 

1 

4 

Bridger 

1 

Broadus 

1 

1 

Browning 

1 

1 

Butte 

2 

2 

4 

Cascade 

1 

1 

Chester 

1 

1 

Chinook 

1 

1 

2 

Circle 

1 

1 

Choteau 

1 

1 

Columbia  Falls 

1 

1 

2 

Columbus 

> 

1 

1 

Colstrip 

1 

1 

Conrad 

2 

2 

Culbertson 

1 

1 

Cut  Bank 

1 

1 

2 

Deer  Lodge 

2 

2 

Denton 

1 

1 

Dillon 

1 

1 

2 

Dutton 

1 

1 

Ekalaka 

1 

1 

Ennis 

1 

1 

Eureka 

1 

1 

Fairview 

1 

1 

Fairfield 

1 

1 

Forsyth 

1 

1 

Fort  Benton 

1 

1 

Fromberg 

1 

1 

Froid 

1 

1 

Geraldine 

1 

1 

Glendlve 

1 

1 

2 

Glasgow 

2 

1 

3 

-62- 


APPENDIX  I  Continued 

State 

State 

FDIC 

National            Member 

Non 

Member 

Insured 

City 

Banks             Banks 

Banks 

Banks 

Great  Falls 

3                 2 

2 

7 

Hamilton 

1 

1 

2 

Hardin 

2 

2 

Harlem 

1 

1 

Harlowton 

1 

1 

Havre 

1                 2 

3 

Hinsdale 

1 

1 

Helena 

1                3 

4 

Hysham 

1 

1 

Jordan 

1 

1 

Kalispell 

2 

2 

4 

Laurel 

2 

2 

Lewistovm 

1 

1 

2 

Libby 

2 

2 

Lincoln 

1 

1 

Livingston 

1                1 

2 

Malta 

2 

2 

Manhattan 

1 

1 

Miles  City 

1 

2 

3 

Missoula 

3                2 

1 

6 

Philipsburg 

1 

1 

Plains 

1 

1 

Plentywood 

1 

1 

2 

Poison 

2 

2 

Poplar 

1 

1 

Red  Lodge 

2 

2 

Ronan 

1 

1 

Richey 

1 

1 

Roundup 

1 

1 

2 

Rudyard 

1 

1 

St.  Ignatius 

1 

1 

Scobey 

1 

1 

Shelby 

2 

2 

Sheridan 

1 

1 

Sidney 

2                1 

3 

Stanford 

1 

1 

Stevensville 

1 

1 

Superior 

1 

1 

Terry 

1 

1 

Thompson  Falls 

1 

1 

Three  Forks 

1 

1 

Townsend 

1 

1 

Twin  Bridges 

1 

1 

Valier 

1 

1 

Victor 

1 

1 

West  Yellowstone 

1 

1 

Whitefish 

1 

1 

2 

Whitehall 

1 

1 

White  Sulphur 

1 

1 

Worden 

1 

1 

Wibaux 

1 

1 

Wolf  Point 

2 

2 

Source:   Developed  by  the  Office  of  the  Legislative 

Auditor, 

based 

on  the 

Report  of 

Condition  of  Montana  Banks, 

supplied 

by  the 

Department 

of  Business  ".egulation. 
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APPENDIX  II 
Office  of  the  Legislative  Auditor 


State  Bank  Chartering  Authority 
and  State  Banking  Boards  (SBB)-by  State 


New  Bank 

Chartering 

■s  with 

Authority-By 

SBB 

SBB  Only 

Chartering    Chartering  SBB 

Authority-By  Authorlty-By  Authority 

SBB  and      Department  Restricted  To 

Department       Only  Chartering 


State 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Conneticut 

Delaware 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

MONTANA 


XX 
XX 


Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

N.  Carolina 

N.  Dakota 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 

S.  Carolina 

S.  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

W.  Virginia 

Wisconsin 

Wyoming 


Developed  by  the  Office  of  the  Legislative  Auditor,  based  on  data 
supplied  by  the  Conference  of  State  Bank  Supervisors,  Washington,  D.C. 


-64- 


, 

APPENDIX 

III 

STATE 

OF  MONTANA 

Offlc 

^e_c 

.f  Che 

LeglB 

latlve 

Auditor 

Bank 

Refji 

ilat 

ory  Powers  i 

Within 

Each 

State 

Sept 

ember 

1975 

Ceai 

se 

New 

and 

Change 

Bl 

■anc 

h 

Issue 

Desist 

Remove 

Reserve 

Approv 
Board 

al 
Dept. 

Regulation 
Board  Dept 

Orders 

Officers 
Board   Dept. 

Reaulremi 
Board  1 

;nts 

State 

Board 

Dept. 

3ept. 

Alabama 

X 

NA 

X 

NA 

X 

Alaska 

X 

X 

X 

NA 

NA 

Arizona 

X 

X 

X 

X 

X 

Arkansas 

X 

X 

X 

X 

X 

X 

X 

California 

X 

X 

X 

NA 

X 

Colorado 

X 

X 

X 

X 

NA 

Connecticut 

X 

X 

X 

X 

X 

X 

X 

X 

Delaware 

X 

X 

NA 

NA 

X 

Florida 

BP 

X 

X 

X 

NA 

Georgia 

X 

X 

X 

X 

X 

Hawaii 

X 

NA 

X 

NA 

NA 

Idaho 

X 

X 

X 

X 

X 

Illinois 

HP 

NA 

X 

X 

X 

NA 

Indiana 

X 

X 

X 

X 

NA 

Iowa 

X 

X 

X 

X 

X 

Kansas 

X 

X 

X 

X 

X 

Kentucky 

X 

X 

X 

NA 

X 

Louisiana 

X 

NA 

X 

NA 

NA 

Maine 

X 

X 

X 

X 

X 

Maryland 

X 

X 

NA 

X 

X 

Massachusetts 

X 

X 

X 

X 

NA 

Michigan 

X 

X 

X 

X 

X 

Minnesota' 

X 

X 

NA 

NA 

NA 

Mississippi 

X 

X 

X 

X 

NA 

Missouri 

X 

X 

X 

X 

NA 

IIONTANA 

BP 

X 

NA 

X 

X 

tiebraska 

X 

X 

X 

X 

X 

Nevada 

X 

X 

X 

X 

X 

New  Hampshire 

X 

NA 

X 

X 

X 

New  Jersey 

X 

X 

X 

X 

X 

X 

X 

New  Mexico 

X 

X 

X 

X 

X 

»>.«  VorV 

X 

X 

X 

X 

X. 

X 

X 

North  Carolina 

X 

X 

X 

X 

X 

X 

North  Dakota 

X 

X 

NA 

X 

X 

X 

X 

Ohio 

X 

X 

X 

X 

X 

Oklahoma 

X 

X 

X 

X 

X 

Oregon 

X 

X 

X 

X 

X 

Pennsylvania 

X 

X 

X 

X 

X 

Rhode  Island 

X 

X 

X 

X 

X 

X 

NA 

South  Carolina 

X 

NA 

X 

X 

NA 

South  Dakota 

X 

NA 

X 

X 

X 

X 

NA 

Tennessee 

X 

X 

X 

X 

NA 

Texas 

X 

NA 

X 

X 

NA 

Utah 

X 

X 

NA 

X 

X 

Vermont 

X 

X 

X 

X 

X 

Virginia 

X 

X 

X 

X 

NA 

Washington 

X 

X 

X 

X 

X 

West  Virginia 

X 

X 

X 

X 

X 

X 

Wisconsin 

X 

X 

X 

X 

X 

NA 

NA 

Wyoming 

BP 

X 

X 

X 

X 

NA-  No  authority  within  state  BP  -  Branch  banking  prohibited  Dept.  -  department^ 

'  Minnesota  established  a  banking  board  since  the  date  of  this  tabulation. 

Source:   Developed  by  the  Office  of  the  Legislative  Auditor,  based  on  data  supplied  by  the 
Conference  of  State  Bank  Supervisors,  Washington,  D.C. 
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